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COMRIONS REGISTRATION ACT 1965

Reference Nos. 262/U/358
to 362 inclusive

. In the Matter of {1) Kell Springs,
(2) Hewer Hill Quarry,. ; Hewer
Bill Freestone Quarry, Cow Gill
Water Hole, and (5) Stockwell Spring,
all in Castle Sowerby, Eden District,
Cumbria

DECISION

These references relata to the question of the ownership of lands known as (1) Kell
Springs, (2) Hewer Hill Quarry, (3) Hewer Hill Freestone Quarry, (4) Cow Gill Water
Hole, and (5) Stockwell Spring, all in Castle Sowerby, Eden District being the lands
comprised in the Land Section of Register Unit (1) No.. CL 335, {(2) No. CL 334,

(3) Noe 336, (4) Noe 337, and (S) No. CL 338 in the Register of Common Lane maintained
by the Cumbria (formerly Cumberland) County Council of which no person is reg1stered
under gsection 4 of the Commons Registration Act 1965 as the owner,

Followlng upon the public notice of this reference no person claimed to be the
freehold owner of the lands in question and no person claimed to have 1nformat10n
as to their ownershipe

I held a hearing for the purpose of inquiring into the question of the ownership of
the land at Penrith on 18 and 19 June 1981, At the hearing Castle Sowerby Parish
Council on whose application the registrations were made, were represented on the
first day by Mr J Stobart their chairman, and on the second day by Mr J Rogers their
clerks

On the first day of the hearing Mr J A Foster who has lived in the area for the
last 35 years, is now and has been for the last 3 years a member of the Parish
Council, and has on their behalf done some research in the County Archives, in the
course of his oral evidence produced the Parish Council Minute Book from 1894 to
1963, referred to.a. 1769 Inclosure Award, and gave me (us below sunmarlsed) some
information about each of the said lands..

On the second day of the hearing Mr D W Bowcock who is senior assistant archivist

at Carlisle produced from the County Record Office the Castle Sowerby Inclosure
Award dated 25 April 176@ and the map therein referred to. The poor condition and
the lenzth of the Award is such that without the help of Mr Bowcock I would have
found it (as would I suppose many others not well acquainted with maausScript of that
date) difficult to discover and read the relevant part. :

As to the CL 334 land, Hewer Hill Quarry, being an area having a frontage to a pubiic
road of about 100 yards and extending north—westwards from it for. about 200 yards and
being 1/2,;00 03 Zo. 407 containing 5.037 acres:-

Mr Foster said (in ef¢ect)'- This lard,unlike the other Hewer Hill CQuarry mentioned
in these proceedings, is a limestone qarry {the other is freestone)s. He could not
remember it ever having been quarrled and it is now in effect a nature reserve "“a
piece of natural England at its best, a habitat for wildlife, and one of the few
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places where it is not spoilt' by chemicals". The Parish Council keep it tidy and
oniy allow tipping of certain materials which are not toxic. There is a lot of
top grass which is grazed by a local farmer who keeps the internal fences in order
under a verbal arrangement made with the Parish Council about 10 years ago. The
Parish Council keep the roadside gates in order and locked to prevent undesirable
tipping. ' : '

" In the Minute Book there are references to this land: 15 April 1895 a committee
set up to look at any parish charity, watering place, quarries and footpaths;
11 February 1904 Hewer Hill Quarry advisability of having it fenced off as it was
considered dangerous; 28 August and 30 October 1907 letter to District Council, a~d
meeting of sub-committee to provide for proper inclosure of quarry including 2 gates;
January 8 and February 26 and March21908, inclosures completed, discussions about
letting tenders for the eatage, and one offer accepted (rental £4 per annum);
24 Harch, 22 June 1909 suggestion that surveyor of the highways be charged for the
stone or its use limited to the Parish. ’ :

hart ' : ' .

Mr Stobart said that the Book shows- this land to[%eﬁfegularly let by the Parish
Council ever since, ' ] -
Oz the 1 69 Award map the land thereon marked "A Limestone Quarry" can be identified
with,thé%&L 2334 land. h

The 1769 Award was made under the Castle-Sowerby Inclosure Act 1767 (7 Geo. 3 c.93)
which authorised the setting out of "Two or more places for Limestone Quarries and
also watering.places for cattle or wells ... for the common Use and Benefit of the
Lord of the Manor and all the Land Owners and Tenants within the same for and in
resvect of the several Messuages, Lands and grounds within the said Manor only

and not elsewhere'. '

The Award sets out this land as "a place for getting limesgone‘and burning lime by
the several persons their heirs and assigns who have share¥ hereafter set out unto
trem and are owners of messuages lands and tenements within the said Manor", and
otrerwise follows the words above quoted from the Act. However additionally
(without any express authority contained in the Act) the Award includes lengthy
provisions for the election of five "land graves' for the ordering of the said
Ireestone and limestone quarries and for other matters relating to their husiness.
Trere is nothing either in the Act or the Award expressly providing who shall be the
ovmer of the quarries and watering places set out. There are two possibilities as
to this: (a)-.that this quarry was allotted on a public charitable trust for the
benefit of- the Parish; or (b) that it was allotted on vprivate trust for the
benefit of irdividuals, being the Lord of the Manor and the owners of messuages

'S
eic.

As to possibility (a):- ﬂny uncertainty as to ownership was removed by section 17 of
trhe Poor Act 1818 (59 Geo 3 c¢.12) and the decisions of the Cour:i as to the effect of-
such section. By the section the -churchwardens and overseers of a parish were
ezctowered to "accept take and hold in the nature of a bbdy corporate for and on
beralfl of the parish all land belonging to the parish'.. In Doe v Hiley (1330)

10 3 & C 335, Lord Tenterden CJ held that this section had the effect of vesting

in the churchwardens and overseers all land belonging to the parish netwithstanding
that the land was not acquired for purposes relating to the poor. This decision has
since been treated as applicable to all land 'belonging" to a parish in the “"popular
sense of that expression", see Doe v Terry (1835) 4 A & E 274 at page 281 and Yaigh v
West 1393 2 GB 19 at page 31; this last case although distinguished on the facts was
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recogrised as stating lawe still applicable in Wylde v Silver 1963 1 Ch 243 at .
page 271. Any land formerly vested in the churchwardens and overseers of Castle- !
 Sowerby is now vested in the Parish Council under the Overseers Order 1927 '
(SR&0 1927 No. 55) made under the Rating Act 1925, . : |

As to possibility (b):- The evidence above sunmarised shows that the Parish Council -
have by their tenants been in possession long enough for the interests of any
persons interested under any private trust for their benefit to be extinguished by
the Limitation Act 1939 or the Acts replaced by it.

So [for the reasons above stated T am satisfied that the Parish Council are now the
owners of this CL 334 land.

As to the CL 337 land, Cow Gill Water Hole being an area adjoining the River Caldew, ' .|
approximately triangular with sides of about 50 yards and including a strip about

100 yards long affecting the south end of the area with a public road, and being :
/2,500 0S No. 562 containing 1.281 acres including OS No. 560 containing .62Y4 acres:-

Mr Foster said (in effect):- There are silver Birches on the land and aleng it
there is a bridle path connecting with a ford across the River. The land is used by
fishermen going down to the River. .

The Minute Book contains an entry relating to this land dated 18 Aoril 1934 recording
that Jacob Millburn be allowed to take and clear the rubbish; there is no other
entry.

On the 1769 Award map the land thereon marked "B Watering Place” can be identified
with this CL 337 land. : :

The 1769 Award set out this land as "a common watering place'", and with no additional
wor®s (apart from a detailed description of its locality and boundaries). In my i
opinion there is only one possible view as to the effect of the Avard; this land !
was allotted upon public charitable trusts for the benefit of the Parish. i

So for the reasons set out above in relation to the CL 334 possibility (a), I am P
satisfied that the Parish Council is the owner of this.CL 337 land,

As to the CL 335 land, Kell Springs, being an area approximately circular (diameter
about 35 yards) and being 1/2,500 0S No. §5? containing .889 acres:-

i )
Mr Foster said (in effect):- These Springs supvly several streams watering quite a
lot of agricultural land; the pives there are such that the water flows out in more
than one direction. The area is surrounded by a thorn hedge and it is connected to
the public road tZPo=>¥ the south-east (ﬁ? little more than 200 yards) by a road
(? track). '

In the liinute Book there are references to the Springs: 15 April, 15 July and
6 Octoter 1397, the committee to control this watering place met and reported that
Kell Springs ought to be encloszed: 27 August and 8 Hovember 1902 on a report that
Kell Sorings were unsatisfactory state a committee was appointed to inspect when the
work was finished the treasurer authorised to pay £1; 11 February 1903, a.reference
to rails at Kell'Springs; 30 August and 11 Octoter 1905 discussion agbout water
supply at Xell Surings. and a meeting of the Council there. And so on throughout the
Book. Mr Stobart who has been a member of the Parish Council for 7 years said that
the Kell Springs came before the Parish Council about every 2 years and they nay for
; work needed. ' '
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On. the 17253 Award #ap the land thereon marked "D Kell Spfings” can be identified
with /CL 335 land R _this) Eosshmme=wsy . and the Strip connecting it with the
public road thereon delineated can be identified with the said road (? track).

The 1769 Award sets out this land as "a common watering place" but with additional
words not only describing oadaiemidt itg locality and boundaries but also describing
in detail the various "currents" of water which run out from these springs,
providing how the amounts of water flowing to these currents from the Spring are

to 'be practically regulated ("a broad stone with a hole in it which hole shall

rot be above one inch and one half in diameter"), providing for cleansing and

scouring of the current and for the said "landgraves" or a majority of them. to be
satisfied about this, -

The regulation of g natural water supply capable of being made to flow to more than -
one valley by hole of a.fixed diametaatas set out in the 1?6gu:ward and as L
described to me by Mr Foster is-Toswwmik in England unique, it isfremarkable;and‘&fu
I think of some historic interest that this system of regulation mentiored in the
1765 Award (even then it may not have been new should have continued until today. i
0f it Mr Rogers said that as far as he knew nobody had within living memory acted i
- as a landgrave such as is mentioned in the 1?69'Award; however he referred to an i
entry in the Parish Council minute book recording that at an annual general meeting ;
on 15 August 1905 mention was made of a reply from the Charity Commission (I suppose L
|
|
t
I

ir answer to a question from the Council) that no change could be made by them

legally to the provisions relating to landgraveyéo~as to transfer their powers to
the Parish Council.

ing upon the Commissioners thereby appointed to make an award ,any power to regulate
currants of water. Nevertheless even if the Commissioners exceeded their. powers

in som= respacts, the words of the Award dealing with this land begin: "also shall be :
Cozmon watering places about the Springs called Kelle Spring ..." These words not- ;
wifhsianding anything else contained in the Award indicate that the Commissioners
intendsd to allot this land as one of the "watering places for Cattle” as they were

by the Ast authorised to do.

. A : :
Aithough this =§é/may-be quite different from the CL 337 land above discuszed, as
regards ownership my conclusion is the same. So I am satisfied that the Parish
Council is the owner of the CL 335 land.

AS to the CL 338 land Stockwell Spring being an area approximately triangular
adjoining the public road a short distance south-east of Stockwell House with a
sr2ntzze theroto of about 40 yards being on the 1/2,500 0S @ap marked as having

“r Foster said (in effect):- fThis land i3 just a piece of wet land off the highway,

2etzus2 anyhody iiving near nas pived watsr, it is not now needed as a vatering
slzc2: prodably now the well nas veen trodden in. It is not mentioned in the
fimut2 Saoig,

4r.3to5bard said that he could not remember any discussion with the Parish Council -

220U 1t and it probably had not been used for some t{ime.

Mothz 1709 Award man delineated a smalil rectangular indentation on the south side
L i}

I tne road maried "E and Stockwell Suring".
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The Award contains ro allotment or (except fcr the map) other reference to this
land. So all that can be deduced from it is that the land was in 1763 a supply
of water open to a public hlghway and apparently then usable by anyone who wanted
it.

I have I think enough evidence to infer that at least until the coming to the
Parish of piped water, this land belonged to the Parish within the "popular sense
of that expre551on hqfssaa used in Doe v Terry supra. In accordance with what I

said above about this case, I am satisfied that the Parish Council as successors
of the churchwardens and overseers are the owners of this CL 338 land.

As to the CL 336 land, the Hewer Hill Freestone Quarry, being a triangular area
with sides of about 60 90 and 95 yards, and being 1/2,500 0S No. 300 containing
1.512 acres:-

Mr Foster said (in effect) that he could find no mention of this land in the Minute: -
Book. . It is surrounded by land forming part of a .farm owned or farmed by

Mr Brlan Strong; he grazes it and keeps up the gates leading into it. There is

on it a lot of gorse. Mr Strong farms the land as soﬁh of and in succession to his
father Mr Reginald Samuel Strong who was in. 1970 the chairman of the Parish Council
and who Tébmnmein (as appears from the Register) signed the application for its

registration. He understood Mr R S Strong had always stated that it was '"Parish
Land'.

The land delineated in detail on the 1769 Award map does not include anything which
can be identified with the CL 335 land in this Register Unit.

On the above evidence I am not satsifed that the Parish Council or any other person
is the owner of this CL 336 land. Because at the hearing there was some discussion
as to the possibility of Mr R S Strong having mistakenly thought that this land
although surrounded by his farm was not part of it, == a copy of this decizion will
he sent to Mr Brian Strong of -Hewer Hill Farm, Castle-Sowerby, and I give to him and
to any other person having an interest in such farm liberty within 42 days of this
Qecision being so sent to apply to the Commons Commissioﬁ@ to re-open this hearing
and set aside this decision so far as it relates to this CL 335 land. Any such
apolication should be in writing (it may be by letter) and sznt to tha Clerk of the
Commons Comm1&szone“s with a copy to Castle-Sowerby Parish Council and to Cuxmbria
County Couticil:as registration authority; such application should summarise the

“evidence which 'would be re-opened h::a[%s to the ownership of this land and liste any
"~ docurents which wiZl be relied on (stating their effecta so far as.necessary)

As a consequence of my conclusions as set out above I shall pursuant to sectien 8(2)
of the Act of 1965 direct the Cumbria County Council as registration authority to
recister Castle-Sowerby Parish Council as the owners of the CL %34 land Hewer Hill
yuarrj. the CL 335 land Kell Springs, the CL 337 land Cow Gilf Water iHole and the

CL 33% land Stockwell Soring. And unless this decision is set asidepssaafto the
liberty to apply herein before granted, the CL 336 land, Hewer Hill Freestone Quarry
will remain subject to protection under section 9 of the Act of 1965
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day of Or-f;{,e.s _ 1981.
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