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Reference No. 262/T/473

In the Matter of Brackenthwaite
Hows, Loweswater, Allderdale D

DECISION

This reference relates to the quesiion of the ownership of the land
described above being the land comprised in the Land Section of Register
nit No. CL 411 in the Register of Common Land maintained by the Cumbria
County Council of which no person is registered under section 4 of the
Commons Registration Act 1965 as the owner.

Following upon the public notice of this reference several claims tb
ownership of the land in question ("ths Unit land") were mada.

I held a hearing for the purpose of inguiring into the question of the
ownzrship of the Unit land at Keswick on 23 Maxrch 1982. At the hesring .
there were four. claimants who were represented as follows:~ (1) Miss Nancy
i Zale, represented by Mr J iMawson of the firm of Carimell Mawson and Main,
Solicitors, (2) Mz Mickael B Thompson,represeniad by Mr A R Nobbs of

the Cirm of Oglethorne and Haugh, Solicitors, (3) Mrs Joan Vhite, Mr

3 Robinsan and Hxr D 3 Rovinson (“ths Rotinsons") representad by Mr D Mellor
Af *he firm or Little and Shephard, Solicitors, . (4) The National Trust
rapresented by its Land Officer, Iir G Hall.

f1) Miss S2l2's Clain This i3 a claim to the owmershin of a 5/16%th
wniivided sharz in the Unit land. I Mawson produced 2 numbar of documants
of Hitl a il called Picket Tow which lies close o the northarn bounizr
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He also rented the other ten stints. t was the responsibility of the owner
of the Unit land to fence it against adjoining land and this he had dons
while in possession. ZEach stint entitlas thea owner to gmaze 1 cow in summer
and 1% hags iz winter. Af no iime beiwsesn 1913 and 1978 did any person objec
to or interfere with the occupation of thz Unit land by the stint owners

Mr Mawson also produced from the County Archives a Tithe Award and plan of 1844
wnich showed as owners of the Unit land three names viz Ruth A Skelion,

Maryr Anne Wood and Mary Fisher., In her Statutory Declaration Miss Sale said
that Mary Anre Wood had a life interest in Picket *b&ﬂj and she was tns
grantze under the 1836 Release which comprlsnd property including the grassas
stints or cattlegates in the Unit land.

(2) Mr M-E Thomoson's claim - This is a claim to ownership of a 2/16th
undivided share in th2 Unit land. It stems from a Convayance dated 9 Octoker 1978
Betwa2n (1) R P Bell (2) Trustess (3) il 2 Thompsor by which there were converad

to Mx Thompson two stinis on Brackentnw alte Hows "which..........1i3 divided into
gixtaan sulr+s" In earlier docurents of title thesre are re1=runc05 to "my snaxe
or shnzres of andin 3rackenthwaite Hows" (Will dated 24 July 1914 of Graca 3l l)
and to the "two stints on Brackenthwaite Hows" (Release and Conveyance datad

11 Janmazy 1923x(1) J E Prince {2) Josevh Bell and iortgage dated 15 January 1923
(1) Joseph B=11 (2) J E Prince).

8 R F Ball, the vendor To
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opexr t¥ including the eight stints thereafter devolved on Wentworth B
obinson oy virtue of an Assent dated 3 March 1956 and on the Roblnsons
Py the assent of 19;3 referred to avove.

or
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Mrs Joan White gave evidence confirming a Statutory Declaration madﬂ by

her on 19 March 1982 in which she stated that properti=s at Loweswater

caaz into her femily's possession in 1905 and mentioned the references to the
eig=t stints which she saild were let to the Mackereths and since 1978 to the
tenant of Pickst How: the tenants on the Hows always repaired the walls and
surrounding the Hows. :

(4) Tne National Trust's Claim This claim is based on a Convayance in 1937

to thes Mational Trust of tha lordships of the m2nors of Loweswater, Thackthwaite and
Brackenthwzite and Mr Fallks submission was that the Unit land is waste land

of a manor which, in ths absence of proof of ownership by any other person,
continues in the ownership of the lord of the manor. Thexs was no evidencsa.

adduced Irom manorial records or otherwise. that the Unit land was manorial land.

As regards the claims to undivided shares Mr Ezll submitted that the evidencs
in support of the claims showed a title ©f grazing righits only ard not o

in%zresis.in the land its2lf: and he pointed out that iir Thompson's p:ecacasa ars
in %titlz had regist ernd the right to graze 2 stints at 16 hog grasses per stint
2ni That Meg Waite hod said that she had letv the zrazing rishi-

3 I am satisfied that the proportiohats shares claimed by

Mr Thompson and the Robinsons have been established but the guestioa,
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not of an incorporeal hereditament such as a grazing right: and in the case

of RV Whixley 7 T. Rep 137 1% was conaidered that the adoption of this

farm of converance for the transfer of cattlegaies showed that they must

hzTy cooprizad 2xm ointarssy in the soil {z22 Williams on Righ*s of Commons 3. 82).

b

The evidence given as to past and current user of the Urit land does nov in
my visw help very much in detexﬁﬁng whether the interests of the.claimani®s

ars inter=s3ts in grazing rights only or in owrnership of the land plus
proportionate grazing rights. The user and acts deposed to, while consistan:
with *thz2 latier could, I think, be attributable simply to grazing rights.
‘Nevartheless the indicia of ownership es=sw—e=si r2ferred to above are, in
my odinion, sufficient to establish that this is a case of combination of
ownarsaip and grazing rights: and accordirgly I find in favour of the clain to
ownar3nin by Miss Sale, [r Thompson and the Robinsons. Consequentially I

6o no® azcent tae Wational Trust's claim: and I should add that had I found

azainst the clains of the three claimanis, I shonuld not, in the zbsenca of

evidanzce thai th2 Unii land was at some time pari of the manorial land of the
manor of Bmcianthwaiie, or of one of the other manors whoas lorxdshirs wers

Unit land. -
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| paper

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971

to explain that a pverson aggrieved by this decision as being erronsous in point
cf law may, within 6 wesks from.the date on which notice of the decision iz
sent to him, require me to state a case for the decision of the High Court.
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Dated 1982
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Commons Commissioner
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