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OMMONS REGISTRATION ACT 1965 -

Reference No. 262/U/497

In the Matter of Crosby Garrett
Regulated Common, Crosby Garrett,
Eden District, Cumbria.

DECISION

'his reference relates to the question of the ownership of land known as Crosby
Garrett Regulated Common, extending over Crosby Garrett Fell, Crosby Garrett, Eden
District being the land comprised in the Land Section of Register Unit No. CL4 in
the Register of Common Land maintained by the Cumbria (formerly Westmorland) County
Soumcil of which no person is registered under section 4 of the Commons Registration
Act 1965 as the owner.

following upon the public notice of this reference the Trustees of the Hewetson
lrust claimed (a letter dated 16 December 1981 from A Hoggarth & Son) ownership.

No other person claimed to be the freehold owner of the land in question or %o have
information as to its ownership. ‘ :

I held a hearing for the purpose of inquiring into the question of the ownership of
the land at Penrith on 10 and 12 March 1982, At the hearing Hr D R Penrose and

Mr J P Merrett (claiming as such Trustees) were represented by Mr T A Hodges
solicitor of Fell Kilvington & Co, Solicitors of Kirkby Stephen; ¥r Hodges also
represented the Conservators of Crosby Garrett Regulated Common having been insiructed
on their behalf by lr W E Sanderson their secretary.

The land ("the Common") in this Register Unit is a tract a liitle under 4 miles
long from the northeast a point near the railway viaduct at Crosby Carreti) to inhe
wess (a point in the middle of Sunbiggin Tarn) and having an average width of about
1 mile; it is approximatsly 621.20 hectares (abvout 1,926 acres). The Land Section
registration was made on the application of the Conservators of Crosby Garrett
Regulatéd Common. In the Rights Section there are 15 registrations of rights of
grazing of varying numbers of stints (total 2,000 stints or thereabouts) iogether
with (in nearly every registration) a right of turbary and to take stone.

dr Hodzes ifi-the courge of his evidence on behalf of Hr Penrose and ir ierrett

("the Claimants") produced the dccumenis svecified in the Schedule hereto. He said
that among the title deeds of the Claimants there is a plan of the Common apparently
Snowing it as it was in 1882 when it was regulated by the rights over it being divided inio
stints and a% about the time conservators were appointed. He understood from

lir Sanderson that the stint holders had never been concerned with anything other

tnan the regulation of their grazing rignts and that the sporiing rights over ihe

Cemmon had aluars been exercised by the Lord of the Manor. - He had no further infor-
mation as to the regulation of the grazing riznts.

s larrett chariersd survevor and one of the Claimants said (in effect):—- Hig
orosrietary interest in the anor begen on 29 Sentember 1973 {under the 19798
convararce); since then he (or his firm) had been the agent for the Trustees. He
lmew the area having been born thers and veen in oractice at ¥endal for the lass
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7 years. VWhen he took over he understood from Mr R T W Hewetson (the previous
+mer since 1937) that he had always enjoyed the sporting rightas over the Common.

s regards the shooting, Mr Hewetson let it with other land owned dy him fo

r Booth, as he (Merrett) knew because he had been (about 10 or 12 years ago) a guest
f Mr Booth!s syndicate and shot over it (a little .grouse mooxr). During the last
years as agent of the Trustees he had received from Mr Hewetson the rent for the
porting let paid to him by Mr Booth. As regards the fishing on Sunbiggin Tarn
approxizately #rd of the water area is part of the Common) Mr Hewetson formerly
anaged the fishing; and when he as agent took over contimued to receive  in respect
f it £100 anmually. As far as he knew the enjoyment of these sporting rights had
ever been disputed.

rom the documents produced, I conclude that the Claimants are now the owners of

he Manor of Grosby Garrett. By section 62 of the Law of Property 1925 a conveyance
f a manor shall be deemed to include all (among other rights) “pastures ...

ormons ..." occupied or enjoyed with the same. Mr Hodges contended that there
eing no ownership claim either by the Conservators or by any of the stint holders,
he evidsnce above summarised is enough to show that the Common was enjoyed with

he Hanor of Crosby Garrett, and accordingly the ownership of the Claimants was
roved. At the hearing I indicated that I accepted this contention.

ince the hearing I have looked at the Commons RHegulation (Crosby Garrett and
“ivichall Cormons) Provisional Orders Confirmation Act 1882 (45 Vie. c. xxvii);

v this Act the provisional order dated 30 December 1881 was confirmed. By section 116
+ the Inclosure Act 1845, the right of soil of and in all land which shall be
onverted into regulated pastures shall subject to the right of the lord of the
janor to 211 or any of the mines minerals stone and other substrata, where the same
hall be reserved to him under this Act, and to the other rights given or reserved
v this Act and *he award ... be vested in *he ... the owners of the stints or

< ghts of pasture therein proportioned to the shares ... as tenants of the common".
o ths stint holders as tenants in common are the owners of the Common unless the
8381 Oréer or the Award made under it otherwise provide. The .Order supports the
Maimants! case t6-bs the Lords of the Manor of Crosby Garrett as it recites that
Jafare the Order was made Miss Agnes Elyetson Thompson as Lady of the iManor of
rosby Garrett was then entitled to the soil of the Commort. DBut the Orde: is
neonsistant with her after it continuming to be such owner in that it provides that,
ne snzll be entitled to one-sixteenth vart in value of the rights of common

'in lieu of har right or interest in thez soil", and expressly reserves to her "the
\ines minarals stons and substrata", and the right to "all manner of game and fish
;ron and in the said Common and the waters thereof together with the right of
wunting nawiing fishing and fowling over the same"; such reservations would nave .
neen unnaceasary if she had continued to o2 th2 owner of the soil. In my view the
1831 Crisr contemplated that th= f22 simple owm2rship should b= in the stint holders

in ascordance with section 115 of tha 184% Act.

“he Award =i under thz 1831 Oxdar and the 1882 At provided that

1143 & 5 Thompnon shieuld continue as the lee simple owner of the soil (poasible

put unlikel:; ), such ownzrzhip thean becam: vested in the stint holders 28 tenaents in
~am3n suniect to her right to the ainzs and ninerals and her right to the gane

and fisgh.
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Thus the 1881 Order and the 1882 Act much affect the cogency of Mr Hodges' said
contention. In the absence of any evidence that the game and fish rights had )
ever been severed from the fee simple ownexrshin, I could from the proved enjoyment -
by the Claimants and their predecessors of the game and fish have ascribed such '
enjoyment to their fe simple ownership and not otherwise. But now lnowing that
the shooting and fishing right were in 1882 severed from the fee simple ownershiyp,
their proved enjoyment of such rights provides no basis for my ascribing such
enjoyment to-anything beyond the rights created by the 1881 Order and the 1882

~ Act for the benefit of Miss A E Thompson. So as matters now stand, I have no
good reason for not giving full effect to the ownership of the stint holders
conferred by the said section 116.

By the Law of Property Act 1925 tenancy in common for a legal estate in land was
abolished: with the result that land owned by stint holders in common under ths

said section 116 became under part V of the First Schedule to the Act vested in LJiE
the Public Trustee, see re Cotheratone Moor Regulated Pasture, reportedfhstates “WT
Gazette of 1 July 1961. Such vesting may be of no practical consequence until ?
some dealing with the fee simple ownership is under consideration. '

pAail s [h2
As I under=tood Mr Merret:t, apart from the grazing, the sporting and fishing rights;
and the mines and minerals it is at present at least doubtfull.fée simple ownership
of the Common is of any value to anyone. So to prevent misunderstanding I record
that my conclusion that such ownership is by law now vested in the Public Trustee
for the benefit of the stin® holders must not be taken to mean that I am casting
any doubt on the Claimants ownership of the shooting and fishing rights as they
ars nov enjoyed.

As my dacision is contrary to what at the hearing I indicated it would be I give

to the Claimants liberty within 4 months from the date on which notice of this
decision is sent to them to make representations to me about the applicability of
section 116 of the Inclosurs Act 1845 or to apply to a Commons Commissioner to
2djourn the hearing so that they can offer further evidence or argument. As
matters now stand on the evidence pu% bafore me at the hearing I am for the reasons
set out above satisfied that the Pubdblic Trustee is the owner of <he land and I shall
accordingly subject to anything that may be donz by a Commons Commissioner undzr.
the sz2id libarty, direct the Cumdbria County Council as registration authority to
register “the Publig Trustee as the owmer of the land under section 8(2) of th=

1965 Act. ' ‘ :

I an required by resulation 30(1) of the Commons Cormissioners Pegulations 1971
to exrlain that a person aggrisved by this decision azs being erroneous in voint
of 1aw may, within 6 weeks from the date on which notice of tha decision is s=nt

fo him, require me to statez a case for the decision of the High Court.
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7 June 1941
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29 October 1957
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) SCHEDULE
(Documents produced)

Letters of administration with the will of

Agnes Elyetson Thompson (she died 7 December 1908)
granted to her nephew Richard Bovil Thompson, a
specific devise for hig life of her "Lordship.

or Manor of Crosby Garrett and all the rights ...
appurtenant thereto", and after hig decease to
her nephew Gerard Elyetson Thompson and his heirs.

Protbate of the will of G E Thompson (he died -
4 May 1940) to R Burra and A E M Gibson by which

he gave all his property to his cousin Richard
Percival Hewetson.

Assent by his said personal representative in favour
of R P Hewetson all properties in a vesting d=ed of

3 June 1927 and "all other (if any) the freehold .
properties vested" in the said G E Thompson mentioning
particularly the said Manor,

Probate of the will of R P Hewetson (he died
13 June 1957) granted to his son Richard Taiton
Wedderburn Hewetson and Mr & M Fel1l.

Assent by the said personal revresentative of

R P Hewatson in favour of Mr R T W Heweison expressly
ineluding "47 the Manor or reputed Manor of Crosby .
Garrett".

Convayance (voluntary) by Mr R T W Hewetson %o
the Claimants as trustees of a settlement of
31 December 1976 (for thes benefit of grantor's
children).
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