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In the Matter of Spitchwick Commons,
i decombe—in—~the-loor, Devon (Vo. 4)

DICISIC

This dispute relates to the registration at Entry ¥Mo. 31 in the Rights section of
Register Unit Jo. CL 33 in the Register of Common Land maintained by the Devon
County Council and is occasicned by Objection No. 235 made by ir R J lMichelmore
znd noted in the Register on 1% Cctober 1970.

I neld a hearing for the purpese of inguiring into the dispute at Paignton on
25 January 1977. The hearing was attended by ¥r J Scrivener, solicitor, on
benelf of ir 7 A L Bovey, the aprlicant for the registiration, and ¥r J A 'F Kittow,
solicitor, on behalf of the Cbjector.

fr Bovey claoins to be entitled o rights of estovers and turbary, and the right

to +taze stone, sand, and zrzvel, and to zraze 54 bullocks or ponies and 255 sheep

or their egquivalent =25 the owvner of lund at iliddle Cator Farm. This land was
formerly part of an ancient tenement which, according to a conveyence made:

22 pril 1875 between (1) Jomn Jorrish (2) Elias Worrish (3) Edward Williem Cox,

was then czlled iicddle Tator alias lJorrish's Cator alias Higher Cator and CZator Yeat.
This terement remained in the undivided ovmership of members of the Jorrish family
under 1928, when an old house on it was sold by 'r Richard Jorrish to Vice-admiral
Sir Guy ond Lady Sever, o azlso actuired 2 small vart of the laad. This house

iz now lmom zg C0ld [Tiddle Cator. This disoute therefore raises the saze point
we “hat-in bthe case of Jrs 3ilss dealt with in my decision in In the llatter of
Sritehwicl: Gommong Tidecomba=in-the=oor (Jo. 1), (1977) 2ef. lo. 209/D/102.
UGgraver she fneis of the two coses are not quite on 21l fours.

over zad had zllowved 0ld [dddle Catvor To bvecoze
Jorrish continued to pay the chief rent until he

Cr Zover bonght is proverty in 1947. The sale particulars meantloned zrozing
rizhts on Spitchwick Common, and after he purchased the lend Tr Zovey 3zrazed nis
cnizmzls and also cut turf on the Common. He stated that in his cpinion the
ncuce on nis land is about 140 or 150 rears o¢ld and probably built on the site

of in earlier housze. e zlso steted that part of the old farm bulldings zre

risinle. Thet Shers  wag 2 house on this site in addition to the ncuse =2t 0ld

iddle dator ie consistent with the mercels-of the 1875 conveyance, where it is:
4o

ted that the prenises formerly consisied of three messuages ant one cottzze
g
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with the cvrurienancess.

Tor ihe ceasons given in my decision in In the iatter of Spitchwiclk Commens(ilo. 1),
su=ra T am satisfied that She rizhi of commen of pasture to which r Richard Jorrish
wes entitled was apportionad on the sale of 0ld 1Hdddle Cator in 1928. I Vittow
azrzed that if the rizht of pasture is apportionable, the number of aninals set
out in v Zovey's cticn renzesents = correct apportionment of the rizht
attzched %o the origzinel zrez comprised in the 1875 conveyance. In the zbsence
of evidence to the contrzrr, it seens to me th2t my proper course is. to proceed

on the basis that Cld "iidle Cator and the house now on Iir Bovey's land are two

of the three messuajes and one cottage formerly on the ancient tenement the
subject of the 1875 conveyance. There is notning in the extracts from the

records of the court leet produced by Mr Michelmore to indicate that each anci
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tenement had only one house on it. Mile the rights of turbury and estovers
and common in the so0il could not be exercized in respect of a new house, those
rights would be exercisable in respect of as many houses as there were at the
time when the freehold tenement was created, which must have been before the
passing of the Statute of Juiz Emptores in 1289, In the absence of any evidence
that the house on }Mr Bovey's land is a new house in the sense that it is not

the successor of a house existing on the same site when the tenement was created
and in view of the evidence that there were formerly three messuages and one
cottage on the ancient tenement, I have come to the conclusion that rights of
turbary and estovers and commen in the soil are attached to Ir Bovey's house

as well as to Old Xiiddle Cator,in respect of which such rights have been registered
and have become final.

For these rezsons T confirm the recistration.

‘T am required by resulation 30(1) cf the:Commons Commissioners Hegulations 1971 to

explain that a verson agzrieved by this decision as being erroneous in mnoint of law
mey, within O weeks from the daie on which notice of the decision is sent %o hin,
recuire me to state o czse for the decision of *he High Court.

sed this 16“ day of (}IMCA 1977‘
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WLl QL LOTEIONS LeImissioner



