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CCMMONS REGISTRATICN aCT 1965 Reference l{os 209/D/112
209/D/113

In the Matter of The Cross Tree,
South Tawton, West Devon District,
Devon

DECISION

These disputes relate to the registration at Entry No 1 in the Land Section of
Register Unit e VG, 62 in the Register of Town or Village Greens maintained

by the Devon County Council and are occasioned by Objection Hos 708 and 854 made by
the Clerk and the County Surveyor of Devon ZTounty Council and noted in the
Hegister on 3 March 1G71.

I held a nearing for the purpose of inguiring into the disoute at Zxeter on

17 Yovemoer 1977. At the nearing South Tawton Parisn Council were represented by
Mr ¥ J Yoodward of 3urd Pearse % Co, Solicitors of Cxehampton, and Devon County
Council were represented by iir 2 A J 3rowne solicitor of the County Secretary's
Department. :

r Zrowne exrplained -hat although the grounds stated in Objection lo 854 are
gereral ("tze land was not a 7illage Green at the date of registration'), and
stated in Cbjection 'io 7C8 are '"the land coloured nink on the attached nlan was
not nart of the Viliasge (reen at the date of registration but formed part a2f zhe
Courity hizshway'', boch Objections should be read as meaning that all the land
(""the Tnit Land") comorised in this Register init except that coloured pink on
the Cojection nlan, is nighway.

vrs T 2 ljonnacott on whose apnplication the registration was made in her answer
to trhe Cbiections cated 17 llay 1971 and sent to the County Council says: "...It
is described in Wm Zrossoy's Guide as the Tlaystow (a self-explanatory term)
iised by the rarishioners at such times as '"Zhurch sles', revels for feasting

and games and activities, stalls were erected for refreshmenis etc (the Lord of
the [lanor Ln 13565 installed a water bUDDlj ard in 1953 a public granite seat was
proviced;. -

e nearing in sunport 9f the registration oral evidehce was given by

3 Cann, who has lived in Zouth Zeal all his life (vorn in 1945, and nas

en a member of the Tarish Council for 10 years and chairman for 3 years, and
“r J lewcombe who'was born in 1805 in sticklepath (bart of the Parish of
South Tawton) arnd who nas all his life lived somewnere in South Tawton. In
susport of the Objections {ir ¢ ! Draisey who is assistant County archivist
croduced tke South Tawton Parish Tithe Award dated 13 September 1847 and

¥r T J Doughty who is and has been since 1957 the Divisional Surveyor (for the
Okehampton District) of the County Council's County Zngineers Department gave aral evidence
Two days after the hearing I inspected the init Land in the presence of ir Cann
and lrs W J Redstone of iloprlands, South Zeal.
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Mr Cann in the course of his evidence produced a newspaper Cutting (the property
.of Hr Newcombe; he dated it as about 1937}, being a picture of South Tawton's
€hurch of 3t Andrew and the "almost adjoining church house", and ¥r Browne put .
to him a coloured picture postcard (8Z.5) showing nearly all the Unit Land and
the front wall or the Seven Stars PH on the east, —

The Unit Land is bounded on the east by (but does not include any part of) the
Class 3 County road (''the HMain Road!") which Tuns north-south through the Village.
Into and across the Unit Land runs Sticklepath Lane coming from the west; this
lane a short distance from the Village is marked as "Unsuitable for motor vehicles",
For the purposes of exposition it is convenient to divide the Unit Land into

five areas: (1) the-"Tree Area'", being an ares approximately square bounded by a
high Dartmoor granite wall enclosing a tree of great age (locally reputed to have
been planted in the reign of Queen Zlizabeth I}; (2) the "Private Garden Area",

. being an area aporoximately triangular at the Southwest corner of the Unit Land

(the seil of which is about level with the top of the wall} and apparently enjoyed.
and occupied with the cottage southwest of the Unit Land; (3) the "Southwest Open
Area' veing an area approximately triangular open to the Main Road which is
bounded on the southwest by the Private Garden Area and on the north by a line
(more orecisely defined below) being the south side of the part of the Lane
running north of the Tree Area; (4) the "Lane (north fork) area", being the strip
made up for the ourpose of carrying vehicles coming from the west along the Lare
to go north of the Tree Area to the Maip Road; and (5) the "Church irea' (the
remainder of the Unit Land being the area east of the sters leading up to the
Church #all (illustrated in the press cutting) lying between the churchyard wall
and the Lane (north fork) irea.

" 0n the Objection nlan the Tree irea, the southwest .mart of the Soutawest Jpen Area
and the Church area are coloured nink, so the dispute between the Parish Couneil
and the County Council as presented at the nearing relates only to the part of the
“outfwest Open Area nearest to the Tree .irea and to the lane (north fork) Area,
~0st of theevidence was about the Southwest Jdpen Airea.

~r Cann described the use made of tle Southwest Open irea for the 3ell Ringers

" Festivals held every year; about 8 or 10 teams came to ring the Church bells,

- and during the Festival refresnments and "various other things" were osrovided for
ringers and others on the Southwest Coen Area,

<I liewcombe carried further back into the rast the evidencge of fir Cann. e saig
(in effect);- The Southwest Cpen Area before it was tarred “as cobbles, Tor the
last 50 years e had farked his car on it when going to Church., The 2ell Ringers
restivals were held every year and the teams comineted for a shield Ziven about

2C years ago by Colonel Lethbridge. There have been nothing which could be called
"Fairs! there, but there md been various "fund raising eventg" on the Southwest
Open irea in tre 1920's and the 193C's; he remembered about g dozen of such events;
there was no other area in South Tawton where such events could take place; the
advantage was that if it rained those participating coulq 50 to the Church ouse
or to the Seven Stars (at the back of which there was a skittle alley). During the
Bell Ringers Festival the Lane (north fork) irea was available for vehicles

coming from or going to Sticklepath Lane,

The 1841 Award map showed the lain Road and all the Unit Land other tran the Private
Garden irea as one piece coloured orange; the Private Garden Area is shown as part
of plot 48 with a building on it,
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Mr Doughty said (in effect):~ Sticklepath Lane forked at the Tree Area, traffic

for the north going north of it and traffic for the south going south of it; he
regarded the Southwest Open Area so far as it was not highway as private forecourt
(belonging to the buildings adjoining on the south and west). As he first knew it
in 1957, the Southwest Open Area had a tarred surface; in the course of the rnearing
it had been described as tarmacadamed, but he thought it was a spray of tar over a
surface of dry stone. ¥e knew nothing of the use of the Southwest Open Area for
festivals and other Village activities as described by Mr Newcombe.

Any decison of mine that any part of the Unit Land was properly registered as
town or village green does not absolutely preclude the County Council or anyone
else afterwards contending that it is highway, because in law land may at the same
ime be both subject to a customary right by the inhabitants of the locality to
indulige in sports and pastimes on it and also subject to a right for the public to
pass and repass over it for highway purposes; the circumstances in which one of
these rights has priority over anotrer must be determined on considerations ifizh are utsic
the scope of the 1565 ict and which are not within my Jurisdiction. However I
realise that the County Council as highway authority may prefer that highway land
should not also be town or village green, and I acceot that as a general rule,
evidence which shows that land has been used for highway purposes is also some
evidence that the land is not subject to any customary right.s

AS regards the Lane (north fork) Area !Ir Cann and Hr Hewcombe made it clear that
" this during festivals and fund raising activities was left opben for venicles. This
area appears to be highway and a necessary continuation of Sticklenath Lane, and in
the absence of any evidence that it has ever been used for recreational activities,
I conclude that to this extent the Unit Land should not have been registered and the
County Council's Obisctions succeed.

A8 regards the Zouthwest Open ~rea, its anpearance is indecisivey although drivers
oI venicles coming from or going to the south along the {iain Rwad to or from
Sticklerath Land would naturally take the shorter route across the Zouthwest Open
area, none would suffer any appreciable practical inconvenience by havirng to go on
tne otner side of the Tree irea over the Lane (north fork) .rea. Further the
nresent avrearance of 3Jticklepath Lane is such that I infer “hat venicular traffic
zlong it nas always been small, and taat accordingly drivers would accept em the
necessily during festivals and fund raising activities of going the slightly longer
way round, although parts of the Southwest Open Area in appearance could serhacs te
forszcourts belonging %to the adjoining buildings, no claim from anyone having any
interest in such buildings was made at the hearing. Balancing the conflicting
conziderations summarised above, my conclusion is that all the Southwest Open «rea
is subject to a customany right for the inhabitants of Zouth Tawton to indulge in
lawful sports and pastimes on it, and accordingly its registration is nrover; I
express no orvinion as to wnéther subject to such right or equally with such right
tre nudlic unave any rignt to usge the whole of any nart of it as a highway.

the nearing I had no evidence about the Frivate Garden .irea. buring my inspection
'+as clear that the registration of it must be a mistake, and ¥r Cann on behalf
g T

the Farish Council then and there agreed. I conclude therefore that it should

t
it
H
not have been registered.
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The Tree Area notwithstanding its unusual and extraordinary nature and the

Church Area appear to be part of the public open space by the Church made up

of the Unit Land and the Main Road. 1In 1$55 the Parish Council arranged for the
walls surrounding the tree and the nearby seat to be rebuilt, and there is an
inscription that this was done to commemorate the Coronation of Her Majesty in
1953. No one contended that either the Tree Area or the Church Area were not
part of so much of the Unit Land as could properly be regarded as village green,

and I conclude therefore that they are properly included in this registration.,

For the above reasons I confirm the registration with the modification that there
be removed from the Register the Lane (north fork) Area and the Private Garden
Area, and in the notice wnich I am by section 6 of the 1965 Act required to give
to the registration authority as to the way in whichmy decision should on the Register
be implemented, I shall define the areas 'to be removed from the Register as

(1) the part of the land comprised in this Register Unit which is situate at its
southwest corner, which is enclosed by a low stone wall,which is apparently

garden land almost level with the top of the wall, which apparently belongs to and

is dccupied with adjofﬁg buiidings and which on the Register map appears to be
part of 0S plot No 21ID having an area of 1.535 acres; and (2) the strip of land
being the made up carriageway which is apparently used by vehicles going from
Sticklepath Lane ——& north of the aged tree and thence northwards ocut of the
Village, which is bounded on the south by a line +

» being the north side of the granite wall enclosing the Tree, and
thence from the northwest corner of the wall to the northeast corner (near a GPO
box) of the building on the south side of Sticklevath Lane, and which is bounded
on the north by the north edze of the vart of the carriageway made up for use for
vehicular traific.

I am reauired by regulation 30(1) of the Commons Commissioners Regulations 1971
to exrlain that a person aggrieved by this decision as being erroneous in woint

of law may, within & weexs Srom the date on which notice of the decision is sent
to nim, reguire me to state a case for the decision of the Zigh Court.

Dated this /‘f . day of JW'} — 1578

a.a.ﬂﬁ“‘*‘ Al
J—

Ccommons—Commissioner



