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COMMONS REGISTRATION ACT 1965 Reference No. 211/1j/S.

In the Matter of (1) gKelton Moss in
Mickleton, Romaldkirk and Hunderthwaite,

(2) Harker Moss, and (3) parsonts Moss

both in mickleton, meesdale pistrict, purham

DECISION.

This reference relates toc the question of the ownership of land
in three pieces;- (1) known as Kelton Moss, having an area of 15a,2r, 34p, being
west of the road across Mickleton Moor from New ygouses to grassholme, and being
in Mickleton, womaldkirk and qunderthwaite; (2) known as garker Moss having an
area of 1l6a, 3r, 2p, being west of the road from yury northwards across the moor,
and being in Mickleton, and (3) known as parsonts Moss having an area of 1l7a,lr,24p,
(these areas being taken from the pward below mentioned), bein; on Romaldkirk Moor
between the said road from gury and the road from yjunderthwaite to Mickletom, and
all in Teesdale pistrict and being the land comprised in the Tand Section of Register
rmit NO. 1,.92 (or r1,.10%92) in the register of Common Land maintained by the nurham
county Council of which no person is registered under section 4 of the Comnons
negistration asct 1965 as the owner,

Tollowing upon the public notice of this reference gtrathmore wmstate
claimed that the land, although the subject of an ynclosure award, was still in the
ownership of the rord of ‘the Manor, i.e. the present mrustees of pord gtrathmore.
no other person claimed to be the freehold owner of the land in guestion or to
have information as to its ownership.

T held a hearing for the purpose of incuiring into the question of the
ownership of the land at nishon juckland on 29th April 1575. At the hearing
Mr. James galdane, Mr. Trancis george Moore, and pr. James Martin zaldane ('Phe
txecutorsm) were represented by Mr. A."4. charlesworth, solicitor of illiamson & COey
solicitors of Newcastle upon e, . j(\

Mr. charlesworth in the course of his evidence (given at an earlier
hearing but T treated it as given as this hearing too) nroduced the following
documents:= (1) & czpy of the settlement dated 12 November 1903 flade on the marraige
of the gt. gon H.3. Tarl of girathmore and Yinghorne by which amons other hereditaments,
the pancr of Mickleton was granted, subject to certain uses thereby limited to
the use of himself (he was the lith wugrl) for life; (2)-a certified copy of
a vesting deed dated 6 september 1926 jvhich it was declared that certain hereditaments
were then vested in the said rarl; (3) an assent dated 13 wovember 1968 by which
the personal representatives of the 15th Tarl assented to the vesting in the Rt. Hon.
Timothy patrick, rarl of gtrathmore and ginghorne (15tk tarl) of the panors and
lands therein described; (%) a copy of a confirmation dated 1 Movember 1972
by the sheriff of perth and Angus o® the rxecutors nominated by the 16th zarl;

(5) an abstract of the title of the Trustees of the nowes vstate to freehold nronerty
setting out the devolution of the title of th- settled hereditaments between{i—agkézj
settlement and the 1968 assent including a statement of the relzvant death-and
probates:(6) a letter dated 23 jppril 1975 from rrere chclmeley 2 Co., Solicitors of
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Lincolns Tnn Fields, [ondon, confirming that they had inspected documents above
mentioned and (7) some certificates of search under the 1and charges jsct 1972‘,n ET
~o
Mr. 7. pent who is 62 years of age, has lived all his life near these
pieces of land and is now and for at least 2n years has been secretary of the pMickleton
Moss Committee, in the course of his evidence, produced the R-maldkirk and pmickleton
(Township) Tnclosure sward dated 21 February 18lp and made under the Romaldkirk and
Mickleton (Township) rnclosure pct (“2.goe.3.c.lxx), By it, the Commissioners allotted
vas and for peat,turf and ling for the use of the said proprietors (i.e. of the lands
intended to be inclosed) and their respective tenants and lessees for the purpose of
getting peat, turf and ling therefrom 50 acres of land in 3 distinct plots...the first
.sewhich we shall hereinafter refer to and call by the name of Parsons M0SS...Second...
which we shall hereinafter refer to and call by the name of Harker Moss...the third and
last...which we shall hereinafter refer to and call by the name of Kelton MoSS...AND
we herehy order...that the said 50 cres of land so set out by us as aforesaid shall
‘from henceforth and for ever after continue open and in common as and for such uses
intents and purposes as are by the said in part recited jict direct but to or for no
other use intent or purpose whatsceverm,

Mr. pent said (in effect). The products of these pieces of land have been
used by the property owners of Mickleton for burning, thatching and that type of
thing. The grazing({rough)is let by the uoss committee; they apply the rent received
to the benefit of the village, e.g. they made a donation to the playing field Committee.

Mr. charlesworth handed in a statutory declaration made on 24 jpril 1975
by Mr. T.R. Y. Holmes who was boran on 13 July 1888 and who became steward of the Manor
of mickleton in 1919. He declared (among other things) that he had from time to tine
(though not in recent years) visited the three pieces of land and had shot over
the same with the permission of the Agents for the time being of the strathrmore tTstates.

1 am on this reference concerned oniy with the ownership of the legal
estate in fee simple of these pieces of land, see section 22 of the 1965 act.

In my opinion the =Txecutors have not estatlished a title by
possession; the oral evidence of Mr, nent and the statutory declaration of Mr. uolmes
are T think not enough. So to succeed the Txecutors must establisa a documentary title.

the 1802 act and 181g gward show . that before the jward was made the
ownership of these pieces of land was in the then pord of the manor. +hether in 1810
the Lord of the Manor ceased to be the owner depends on the effect of the jpct and the
sward . There are no rules of construction applicatle; under an award, z lord of a
manor may retain his interest in the legal estate if it is not by the award otherwise
disposed of, see R,ve Inelosure (1871) 23 r.7. 778; or alternatively an award may be
read as extinguishinz everv estate and interest of the Lord of the ilanor, see
Attorney general-v- Hethwick 1892 2 Q.3. 555; the effect of each Inclosure ic¢t and jward
depends on its own particular tarms, see ooker v James (1968) 19 p.c.n. 525.
mhe 181p sward does not deal expressly wifn ownersnip, probably because the Commissioners
thought that the rights mentioned in the above quoted allotment exhausted every possible
use of these pieces of land; however this may be,T consider this case to be nearer to
the 1871 case than to the 1392 case, and T accordingly conclude that not-withstanding
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the rights of the proprietors under the allotment, after the agward (181lp) the legal
estate in these pieces of land remained in the T ord of the Manor.

The documents produced by Mr. charlesworth as set out above show
that the pxecutors are now entitled to the pordship of the Manor. T conclude therefore
that they have established a documentary title.

For these reasons T am satisfied that the —xecutors are the owners
of the land and 1 shall accordingly direct the purham county Council as registration
authority, to register ur. James waldane, Mr. Trancis (eorge Moore, and Mr, James
Martin Yaldane all of 16 pbercrombie place, w©dinburzh as the owners of the land under
section 8(2) of the pct of 1965.

I am required by regulation 30(l) of the Commons Commissioners Regulations
1571 to explain that a person agsrieved by this decision as being erroneous in point of

law may, within 6 weeks from the date on which notice of the decision is sent to him,
require me to state a case for the decision of the wizh Court.

Dated this ?/4*- —— day of 3:—21 —  1975.
‘:l_, fo 3 //T?Ctha- ;2;&2&,.

commons Commissioner.




