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CO:ZIONS REGISTRATION ACT 1965 Reference No. 211/D/113

In the Matter of Edmundbyers Common, Edmundbyers,
y - Co. Durhem (No. 3)

DECISICH o

This dispute relates to the registration at Zntry No. 3 in the Rights
Section of Register Unit No. CL"76 in the Register of Common Land
maintained by the Durham County Council and is occasioned by Objection

No. 159 made by Sir Arthur Collins and others and noted in the Register on
12 October 1972. .

I held a hearing for the purpose of inquiripg into the dispute at Durham
on 15 and 16 Maxrch 1982, The hearing was attended by Mr R A Bibby, Solicitor,.
on behalf of Mr and irs K J Anderson, the applicants for the reglstratlon.

and by Mr C J Thompson, Solicitor, on behalf of the CObjectors.

The registration is of a right to graze 100 cattle and 1000 sheep, a right
to cut turf, gather peat, rushss, bracken and heath e#%urns, and a right of
piscary over nost of the land cortalnﬂd in the Register Unit attached to
Pedars Qak Farm. - -

Sa far as the righ%t to graze cattle and sheep is concermed, !Ir Bibby claimed
it to be a right of common appendant. He founded his argument on an ancisnt
charuer‘p‘esarved in the munizents of the Dean and Chaptsr of Durham,

Turning first fo the applicant’s title to Pedams Qak Farm, the charter on
wnich iz Bibby relied records the grant by Alan Bruncoste to Master Arnald

de Auclent for his homage and sexvice all the grantor's land at 'Pethunesihak'’
near Zdmundbyers with all iis appurtenances, rendering one tesant or two
snillings annually for all service. The charfter is undated, but the first
nacze in ihe witness-list is that of Zmeric, archdeacon of Durhan, who was
appointed a2t some time before April 1197 and held oifice until 1217. The
charier,being before the Statute of Quia Empiores (1239), operated as a
sub~infeudation. "It appears from a feodary of the Priory of Durham d-awn up
in 1430 that Arnald de Auclent’'s estate under the charter was then held by the
rlaster of Sherburn Hospital. ' '

By an indenture made 25 July 1919 beitween (1) The ilaster and Brethren of Christ's
Hospital ir Sherburn (2) Five of the Governors of the Hospital (%) John Lea
Heppell the north-eastern part of what is now the applicants' land was conveyed
to Iz Heppell, and by an indenture made 31 December 1919 between (1) The Master
and Brethren of Christfs Hospital in Sherburn (2) Five of the Govermors of the
Hospital {3) Harold Ward Sample, William Ermest Stephenson, and Tliza iaud
Stechenson the scuth-western part of the applicants' lend was conveyed to

iir Saaple, Mr Stephenson, and Miss Siephenson. By a conveysnce and assignzent
Dade 29 May 1959 betwsen (1) Joseph Fenwick Cerr (2) John Stephen Eart-Jackson .
(3) J F Carr and J S Hart-Jackson (4) Kenrneth Thompson Anderson and Eilda Mary
Andevson both parts of what had been thn property of Sherburn Hospital were
conve"ed to the applicants.
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The mpplicants ave thus the successors in title of Arnald de Auclent.

ifr Bitby argued that Arnald de Auclent became entitled to a right of

common appendant by virtue of the grant from Alan Bruncoste. A grant of
arable land made before the Staute of Quia Emptores carried with it a right
of cozmon on the lord's waste for anizmals to draw the plough and manuze

the ground without any express grant of .such a right. There is no need to
prescribe for such common, it beirng said to belong to such land of common
=igh%t. Assuming that the land the subject of the grant was arable, a simple
grant of the larnd would carry with.it a right of common appendant. Eowever,
i* is necessary %o consider the whole. of the wording of the charter. After
+he words of disposition and - the parcels, the habendum, and the reddendum, the
grantor states that he wishes the grantee to have and to hold the land with
all its appurtenances as freely and peaceably as Robert Bruncostehad it and
held it in woodland and open country, in meadows and pastures, in mooxrs and
marshes, in all easements and in all things and places with all liberties

and free customs appertaining to it. This string of cormon~-form general words
is followed by the words which are crucial %o this case, namely, salva coomuni
pastuza dredicta ville de- Edmundesbyres.

-

iir Bibby inviied me to construe this saving as that of rights of other persors
who had rights of common over the granted land whilst it lay fallow. Vhile
the construction of so ancient a doctment is not without difficulty, I find
cyseif unable to constirue the saving as relating to rights of third parties

25 wnich the_granted land may have been subject. t seexs to me to be an
exception from the grant of a right which had previously been held by Robert
Zruncoste,what Coke described as "an exception (which is ever of part of the
tr.ing granted and of a thing in esse) for which excevtis, salvo, praeter, and
ims 1ike, be apt woxds" (Co. Litt. 47%d).

= 2i%by relied on Tuzringhan's Case (1584), 4 -Co. Rep. 36b as authority for ihe
sToposition that a right of common attachad to aratle land of common right,

and could not be severed from i%, and he argued that therefore a grantor could
rot azcept such a »ight from his grant. Eowever, the question of the possibility
or validity of such an exception did not arise in Trrrinshan's Case, and that

case is not, in my view, an authority for M= 3Bibbr's propositicn. Wwhile there
seems to be no direct authority relating o the exception of a right of common
agaandant from a grant of arable land, soze assistance iz to be obtained froo
Tongon v Readinz (1591), Cro. Zliz. 244, 1In that case Posier arzuends said that
":us axception of that which is expressly Sranted is void, otherwisez Ziﬁ? it is

of a thing that passeth only Yy implicatioa"”, and his argunent was accepted by the
court, Applying this to the charter undexr consideration, I have comz o the
conclusion that the parcels ccniained oy implication a right of comrmon -

opendant and that that right was excepted by the words gelva communi pastuza
radisgte ville de Zdoundashires. ;

Ir 3itty argusd in the alternmative that the applicants are entitled to the
registered rights by prescription.

The indenture of 25 July 1915 conveyed the land with 211 powers and privileges -
_in respect thereof in as full and ampls manner as the vendors of other owners

or persons entitled to the land were entitled to, and the indenture of 31

December 1919 conveyed the land with all existing rights of stintage on the

cozmon land and otner rights of common beslonging or in anywise apyurtaining
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(sic) to it with all powers and privileges as described in the indenture
of 25 July 1919. These general words were repsated in the subsecuent
conveyances, but do not, of course, necessarily imply that there were anj
such rights in existence..

There was no evidence to support the registratlon in so far as it related
to matters other than grazing rights. : -

There was no evidence relating to the eterc;se of grazing rights before the
indentures of 1919, but evidence was given by Mr Richard Patrick, now aged 80

who was the shepherd at West Pedams Ozl from 1920 to 192%., Mr Pairick said

. that the sheep from that farm were grazed on Zdmundbyera Common and he

- remembered that sheep from East Pedams Oak were also grazed on the Common.

Mr Joseph Wheatley Dodd, an Zdmundbyers farmexr with a registered right to graze

on the Common, who was borm in 1902, said that sheep from Pedams (ak had

grazed on the Common during the whole of his time. Mr Arthur Collingwood, aged 70,
whnose grandmother came from West Pedanms Qak, remembered that sheep from that

farm were constantly grazed on the Common._

The mors recent ev1dence is less p'EClS Wnen ¥Mr Anderson purchased Pedams QOzk
Fazrm in 1959 he took over from Mr J F Gar*, his Dredncessor, 1385 sheep,

but .these also included uhe shzep on. another ‘farm called Sunnyside. Mr Caxr
also paid £25 a year for the right to graze 390 sheep on the Common. Since

th2 sheep are kept on the Common all the year round, it is noi possible to
identify particular sheegy as belonging to Pedams Ozk Farm.

After lMr anderson took over Pedams Oak Farm he hegan to put cattle on the Comzon.
These catile are taken off the Common during the summer months and grazed on
about 30 acres of the farm, so that there iz a nexus between the farm and the
Cormzon. However, there is no evidence that cattle--from Tedans Cax Farm were
grazad on the Comzon before 1955: IMr Carr certainly didnot put cattle on the
Comon, Co

Tnere can b2 no gu23ation in this cass of a right to graze either sheep or catils
having been acquired by prescription at commeon law. 3Suck prescription depends
upon user from time immemorial, which is taken to be the first year of the réism
of Richard I (1139). Evan if there was then = righ% in exisience, that right
was extinguished by beinz excepted from Alan Brurcoste's charter.

For prescription under the P:eacrlptlon Act 1832 ai least 30 years' continuous
- enjoynent before the date of the Objection (26 July 1972) is required: see
Comzons Registration Act 1965, Section 16{(2)., While there is evidence of

sheep from Pedams Qak Fa-m having been grazed on the Comzon as long as 80 years
ago, the evidence relating to the period izxediately before 26 July 1972 is
oaly that Mr Anderson k=pt sheep on the Cormmon. Since he has undisputed rights
to have 1280 sheep on the ccmmon attached to other farms and his sheep ave
never tzken off the Comzon, it is impossible to say that there is evidence

that he has kept sheep on the Common by virtue of his ownership of Pedams Qak
Farn. Therefore, there is no evidence that a right atitached to ths farm has
been erjoyed without inter-uption for the necessaxry period before 26 July 1972.
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While cattle from the farm were being grazed on the Common down to 26 July 1972,
that only began in 1959 and had therefore not continued long enough for
prascription under the Act of 1832.

In the al“erpative, Mr Bibby invited me to presuze a losti modern grant. | This
is, of course, a legal fictiom, but it is now well estabtlished that a lost
grant can be presumed if there is evidence of user for a substantial period,
winich is usually quantified as 20 years. So far az the grazing of sheep is
concarzed, there is, as I have indicated above, no evidence relating
unguestionably to Pedams Qak Farm during the applicants! ownership. . . There is
nowever, evidence that sheep from the farm were grazed on th2 Comaon 60 years
ago. IMr Patrick's evidence related only to the period from 1920 to 1923,

waizsh would not be nzarly long enough.to support 2 presumption of a'lest grant,
hut Mr Dodd said that sheep from Pedams Oak had grazed on the Common "211

zy tize". Although "all ay time" is somewhat imprecise, I hava come to the
sonclusion that there is just sufficient evidence for me to -be able to presume
a los% grant, while there is no evidence to rebut such a presuaption. So

far as the grazing of cattle i3 concerned, this did not start until 1959, and
1:ttle mere than helf that itipe aad elapsed vhen the registration was made on
27 July 1370. ; .

Na . .

Zaring come to the conclusion that the right. to graze sheep can bs sustained by
tna fisz=isn of_a lost modexn grant, it is pow necessary to consider whathexr its
suansification at 1000 shzep as regisiered is correct. Thz test to be applied
iv zuch 2 cz3e is tha* of levancy and couchancy, nanely, the number of animals
wkich c2n te maintained during the winter on the fodder producad on the
daminant tensment and the winter eatage thereon.

Tha pu~her of 2=imals levarnt and couchant can only be an esticate, fox lMr Zxiazn
351, who farms a2t Padams Oak in parinership with his father, said that he
»2t Lmow how many sheep could winisr on the farm, bacause the sheep ar2
rad on tiie Cezmon.

sush estizmate thers are three elemsnis -  the z2mount of hay reguired oy
ap per day during a winter of average severity, ins

c0utd b2 necessary to feed sheep during an average winter, and the azount
a7 which could ve grown on tha farm. With so many inpzecise elements it

{5 not surprising that the estimates mads by the witnesses who gave evidence

on %hiz %o3ic varied very widely in relation to each element. In zddition to

M= 3rizm anderson, thess wiinssses were lMr Collingwood, already mentionad,

zni Mr T I Hegzel, whs holds a degree in agriculiure and manages four farms,

thr22 ol them being upland fercs. :

T fipd it difficult to aitach cuch weight to !lx Brian anderson's calculations,

for they produced thz astonishing figuxwe of i ,476 shsep, based upon producing
205 tons of hay to te f2d at 44 1b pexr sheep for a whole winter. On the other

hand, ! Hassel's estimate of the amount of hay wanich couid be produced camot
te regazied as having a high degree of raliabilify, sincz he had only seen the
farm frco a road 1% nmiles away.

auober of days on which
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The very approximate nature of any such estimates is shown by comparing

Mr Hessel's figure of 400 sheep with his figure of 50 cattle, Mr Hessel

said that 1 cow would eat as much as 10 ewes, so that his evidence considered
as a whole gives a figure of between 40C and 5C0 sheap. '

When in danger of drowning in a sea of conflicting estimaies one elutches

at a. straw of reality. This was provided by Mr Collingwood, who said that he

had 40 ewes and 4 beasts on 10ac. of land at Stanhope this winter so that

if one applied Mr Hessel's multiplier to the beasis one would arrive at a

total of about 8 sheep to the acre. Unfortunately, there is no evidence

relating to the comparative qualities of IMr Collingwood's land and the Pedans

Oak land, but on the other hand, there was no suggestion that they were:
materially different. Mr Brian Anderson said that 40.12 ac. of Pedams QOak Farm

ig cut for hay every year and 24.636 ac. from time to time, while 12.582 ac. could
be cut if necessary. :

Doing my best with the widely conflicting evidence, I have come to the
conclusion that the correct quantification of the right of grazing is 480 sheep.

There is a registration in Register-Unit No. CL 75 relating to Muggleswick
Common of similar rights attached to Pedams.Oak. Hr Thompson suggested that

“should I decide to confirm the grazing right in rslation to Edmundbyers Common,

the number of animals at which I. quantified levancy and couchancy should be
divided equally beiween the two Register Units. This does not seem to me to
be the correct way in which to deal with the matter. Clearly, there could not
be a right to graze 480 sheep on Edmundbyers Common and another 480 sheep

on lMuggleswick Common, but there is no reason why the whole & 480 sheep should
rot he on one of the Commons at one time, It is not uncemzon for rights over
more than one register unit to be attached to one dominant tensment. Ambiguity
can bes avoided by referrinz in each registration to tne other registration.

For these reasons I confirm the registration with ths following modifications:.
namely, the deletion of the words 100 cattle -and” and "a right to cut turf,
gather peat, rushes, bracken and heather burns and a right of piscary", tha
substitution of the figure "480": for the figure "10C3", and the addition of the
words "being the same right which is also registered in the rights section of
Register Unit Mo. CL 75 the said right being exerclsable over thig register unit
and over register unit Mo. CL 75 at the same tiome provided that the sotal
number of sheep grazed at any one time in pursuance of such right shall not
exceed the number aforesaid".

I am required by regulation 30(1) of the Commons Comzissioners Regulations 1371
to explain that a person aggrieved by this dscision as baing erroneous in point

of law may, within 6 weeks from the date on which notice of the decision ig sent

t0 him, require me to state a case for the decision of the Hizgh Court.

Dated this S A day of fté’*-? 1982

”

Chief Commons CGEETESI;ner



