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COMMONS REGISTRATION ACT 1965 Reference No. 213/D/185

In the Matter of Lower Cow Pasture,
Shuthonger Common and Cowham, Twyning
Gloucestershire (N0.3)

DECISTON

This dispute relates to the registration at Entry No 1 in the Ownership section
of Register Unit No.CL.46 in the Register of Common Land maintained by the
Cloucestershire County Council and is occasioned by the conflicting registration
at Entry No. 7 in the same section.of the Register Unit.

I held a hearing for the purpose of inquiring into the dispute at Cheltenham

on 28 and 29 March 1979, and at Watergate House, Tondon WC2 and on 9 and 10 April
1979. The hearing was attended by Miss Sheila Cameron, of Counsel, on behalf

of Mr E W Passey and Mr C E Passey, the applicants for the registration, and

by Mr Martin Roth, of Counsel, on behalf of Mr B C Ball, the applicant for the
conflicting registration. ’

The land comprised in the Register Unit consists of three areas, The first is
known as Lower Cow Pasture and the second as Shuthonger Common. The third
consists of a number of separately named, but contiguous, areas which can .
conveniently be referred to collectively as Cowham, the name of the largest of them.
The registration relates to a part of Lower Cow Pasture and a part of Cowham. The
conflicting registration relates to the whole of the land comprised in the
Regigter Unit.

The applicants! interest in part of the land the subject of the registration
has been acquired by.lr 3all since the registration was made, tut this dces noti
affect the basic auestion, which is whether the applicants were the owners of the
legal estate in fee simple in the land when the registration was made or were
entitled only to a profit 4 prendre. Before turning to the avplicants' title it is
necessary %0 have in mind that the whole of the land comprised in the Register Unit
is subject %o 123 rights, kmown as Cow Pastures originally appurtenant to or usually
held with certain lands in Cowham known as Cowham ieadow. These rights are now
ovned in varying munbers by several persons. Two Cow Pastures carry with them
the right to grzze 8 sheep or 4 yearlings, heifers, or steers or 2 yearlings
fillies or colts or one horse.

1
The applicants are the successors in title of #r A & Passey, who died on 26 February
1949. By an indenture made 29 Septemver 1504 between (1) John iright Guise and
A1fred John Morton Ball (2) Gertrude Tleanor Francis Winscombe (3) ilfred EZrmest
Fassey there were conveved to ilr Passey the fam with the farmhouse, buildings,
closes, pieces or parcels of land belonging thereto called ‘oodend Farm containing

_ together 129 2.0r.25p. described in the first part of the Schedule. In the first part

of the Schedule there are set out nineteen pieces of land with areas totalling 12%a.
Or.25p., but the last three, with the total area of 30a.3r.27p., have & separatce
subheading "First Math Vesture of Cutting of the following". These three itenms
consist of 16a.0r.5p in part of Lower Cow Pasture and two parts of Cowham.
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Another part of Cowham, named Slinget is among the first sixteen pieces of land.

" There were also conveyed to IMr Passey 24 cow pastures. There is no plan attached

to this indenture, but ameng the earlier deeds relating to ‘Joodend Farm there
is a statutory declaration by John Wright Guise,dated 28 September 1904, to
which there is exhibifed a plan showing the whole of the land comprised in the
129a.0r.250. coloured pink without any differentation.

Mr Roth contended that the only right in respect of the three areas under the
sub-heading “"First Math" conveyed to lMr Passey in 1904 was the right to take the
first crop of hay and that the freehold did not pass to him,

First math or, as it is more commonly termed first vesture, is well known to

the Cormon law. It was held in The Bishop of Oxford's Case (1621), Palm, 174
that a grant of the first vesture of land, "viz le Primer Cutiing de grass', does
not pass the soil, a distinction being drawn between a grani of vesture which
passes the soil, and a grant of first vesture, which is only a liberty and profit
in ‘alien¢ solo.

Tt therefore follows tnat if the inianture of 19C4 had bteen clearly drarfied so

a3 *o conver the first math in certain land, lir & I Paszey would net rave acguired
the freehold of the land. Unfortunately the drafting was not so clear, Jor the _
main words of the varcels refer to hereditaments havins a2 iotal area of 12%=2.Cr.25:2
and contnin no reference to vrofiis & prendre, There is no reference 1o first
metr until one rets to the Schedule and there the land under the headiny "Tirst
iizath Vesture or Cutting” is irncludad in the total zrea of 12%.Cr.25p. This is
accordingly not a case in whieh the rule in The Tichon of Cxford'z Cacze can

be apniied mechkanically. It is necessary to consifer, nos the meaning cf Ihe
exnression "Tirst lath Vesture or Cuisting® gererslly, but its meanins in the
irdenture of 19C4. This can only te dons by havin~T rejzrd 1o what 1s xnowm
of the convevzrcin- nistory of ‘jocdend Tarm, Lower Cow Fasiure znd Cownam.

Tyom Sime cui of ind “the towvmsghivn of Twyning n2 dividad into %vwe divisicens,

one czlled Zouthren, the oiner called lJudarze, which do not common together. All
the i

1ené concernmed in this reference liss within the division of Sdéuthrepn and
it is unnecessary ic rzfer io.Dudaze. :

Tre naror of Twyning belenrsed tc inchecombe Abbew, BSnhoril:s tef we the diszolution
of tie itter, the demesne lands of the o rtly ir tlhe nossession of
Sdvard 3aush znd partly in the jossession sileworth 23 lessees. on

1C June 1537, th2 ivbot let the manor wi lonés, convhold estozes,
renss znd service %o Aileweorth and nis o s fron Michzelmas 1757,
After the dissolutizn of the Abbey this wed ard eiemplifiec yncar
the seal of the Couxrt of Ausgmentations. 1537 Ailwerth demized to

nll

ewarth's execuier
he leasehold intere:t
: =) d the reversi:om
extactant on the lezse of 1537 to Ralph Sadler. The parcels of tha grant ¢
3adler includaé theé whole of the meadow called Zowham Head.

interveninz transactions, te which it is not necessary to refer in cetall, the
wnele intersst in ihe manor beczme vested in Zdward Zauzn the younger. Hewever,
comnlexity broucgltatout by the intervenins transaciions caused Paugh's advisers

Zzugh the lznd in 2zucth's occupaiicn and
assizmed to Zauzh's zrandson, also named

to seek the opinicn of lMatthew Hzle, a barzister, who later hecame 3ir tatithew Hale.
the well-imowm judie.
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t is not necessary to consider the technical point on which Hale's opinion
was sought. Vhat is important is that it appears from his instructions that
Covham formed part of the commonable land of the division of Southrop and that
part of it was in the possession of Baugh and the remainder held by five
copyholders of the manor, who had a stinted common for a certain number of beastas
It appears from the later history that this certzin number was 123 and that the '
beasts could be grazed on Covham and Lower Cow Pasture at certain times of each
year,

The position with regaxd io the grazing rights during the middle of the nineteenth
century was described by one Thomas Tolley in a statutory declaration dated 26

June 1583, HMr Tolley said that Lower Cow Pasture was commonable from 14 Jfay to 2
February; and Covham from 12 August to 2 February. However, all the 123 pastures had
long been in the hands of a very few persons as tenants, and the ternants wers

eccusiomed to arrange from time 40 time among themselves as to the time and made

of stocking the ccxmmons acearding as their mutual convenierce and charactar of tha.
sezson ritht renier desireble, Mr Toller went orn to say that in the year 1844 2
varbel (presunably orzl) arvangement was made amongst the fenants and haé ever sizce .
Tzzn ncted wpon mfsx vhish in lien of fturming ints iRz Tower v Thstur: on 1) Moo

and cexrisd away the first math therszof, the Lower Cowr Pasiuze
apnortioned emong them according to the number of pastures held by

£ 1ittls further Iight on the "werbkal' crrangement of 1844 is thrown by the rariiculers
of szl2 92f nronerir in Twrming prepared for a sals by zuciion held by lessrs. iloore
rni Zens o : Lot 19 congisted of cow Destures znd it is stated in

N
[}

1 T |
i
!

3 fn

npement tha land was 2

_ o : =
De. 22 first mazh

tioned at 2r.18%p.for each pasturs,
nart o 0.8.1700.97, in zddition to
se partiscuwiszrs thait by 1604 some of
gel ted from {the pastures in which

ed of the {irst meth of various nisces of

Y]
H
[0
ct

and 20 consist

the first math of ke various zarts of Lover Cow Pasiure
the law as first vestures, but originated in an arrangement

s Jix
‘ p e menner in wnich thar wers to enjor the grass zroving on

Cou 2 e 14 Mar zndé 2 Februaary. This zr—angement, if binding at =212,

affectad only tihs %a2nznis szong ithemselves 2nd ceould nes ; exr

irnsersst In the scil of Zowsr Joir Toziture then ) ST o} )

of the neosturss. i3 the holders of pasturad, thas- were nct entitled %o the Freehold

initgrest in an; zzrt of Lower Cow Pasture, so a converzage of ithe first zmath of zxmy

such par:d would not pass eny freehold interssi.

The aryzngenent ci I the arez of Jondend Farm as

convered in 19C4 ani it 1iax documents, In the Will of

the Jev, Charlas Tarhers llzmiin, dated 27 Ociobar 1544, is descrited =s containing

about 1i2a. In the Fi edule to an indenture made 17 Sewptember 1884 between (1)

John Cave Yinscomba (2 rude Zlearnor Trances llaxtin {3) Frances Ann Martin {4

Jare ‘nn inscozte {§) Hrizht Guise and Alenander Russell Pulling foodend Tarm

ig Zesecrited a3 ceontal i7a. Tewewer,in an indeniure made ld Sertembexr 1E97

tetween (1) Frances .» in (2) Arihur 2rmest Pngser,ty which Tcodend Ferm was let

to lir Passey,the area e faym was stated to be 1272,3»,2fp, I% was this discrepancy

wnich led MIr J 7 Guise to make the stotutory declzraiion of 22 Sentember 1904,

ci-
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An examination of the ®chedule to the declaration shows that Mr Guise was able to
make up the area of 129a. Or., 25p. referred to in his declaration by including
the 16a.0r.5p. of the first math land in Lower Cow Pasture. Without this area
Woodend Farm would have had an area of 113a,0r.25p., which can be regarded as
equivalent to the area of "about" 112a. which it was said to have in 1864.

It is now necessary to consider whether the conveyance of iwo areas in Cowham under the
heading of "First Math Vesture or Cutting'" by the indeniure of 1904 carried with it

the freehold estate in those areas. The Tithe Apportionment Award shows that Cowham
was divided among a number of owners. The main part, described as Lower Cowham, 'was
divided into strips of varying widths. It was, in facit, a classic example of a cocmon
field, owned in parts, over the whole of which the owmers had a right of grazing from
Lammes Day to Candlemas. Had it not been for the fact that Mr Passey's parts of Cowhean
were included uncder the hea

é¢ing of first math in 1904, there would zprezy to e nio
cussiion that the freshold nassed on the converance, Howsver, i% would hewve besn
legzlly pessible for a right to take the first math of these parts to have heen
crsated, so it is necessary to consider whether that alone passed in 1204,
TLizht on the problem is shed dy a series ol documsnis welaiing to other parts of Tovhanm
The pamcels of an indenture made 3 September 1896 betweern (1) Bdward Charles Riddell (2)
Bdithiiary Catherine Gerazrd (%) HYon.Robexrt Joseph Gerari-Dicconson, Richaxd Trappes-
Lomex, Bruno 3utler Zowden ané George Tfaehler included Two areas at the scuthern end

of Covhzm lmown as Palmer's Taichet lMeazcow and Leech ileadow. These twe areas appear
again.in the marcels of a vesting deed made iarch 1924 between (1) R Trappes-Lomed,

T R Bouden and Georse Thomas Gererd (2) T 3 C Ridcell ( n€e  Gerard), bui with the
folliovwing ensyry in a2 columw leaded "Remarks":"Tirst Mzth only Zf.e. subject to thas
avisiing commonmable =ighis of pesiurage befween the 12 Augzust ané 12 February in
Te same areas appaar in the parcels of a vesiting assent nacde 2 Mazzii 1950
1thbert Tdward slfonso Riddell apd Charles Leigh ars To ha
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T hawe therefore come to %he conclusion that the applicants for the registration
are the owners of the parts of Cowham to which it relates, but that they have never
been the owners of any part of Lower Cow Pasture. It is thelir interest in the latter whic.
has been acquired by ¥Mr Ball. '

Tor these reasons I confirm the registration with the following modification: nanely
the substitution of the words:"The part of the land comprised in this register wit
end shown edged violet and numbered 2 on overlay mmber 2 to the register map for this
register unit" for the words in column 4.

T an required by regulation 30 (1) of the Commons Commissioners Regulations 1971 to
explain that a person agerieved by this decision as being erroneous in point of law
me;r within 6 weeks from ihe date on which notice of the decision is sent to him,
reguirs me to state a2 case for the decision of the High Court.

Dated this 1 ¢‘ day of ﬁb—"‘ﬁ




