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COMLIONS REGISTRATICH ACT 1965 o : ‘ :
o ' ‘ ’ Referonce Nos.14/D/24-28'

In tHe Matter of Broxhead Comm;orgL

* Vhitehill and Headley, Hampshire (lio.2).

DECISION

These disputes relaite to the registration at Entries Nos.1-41 in the
Richts Section of Register Unit No.CL.147 in the Register of Common Land
maintained by the former Hampshire County Council and are regpcctively
occasioned by Objection No.0B 274 ‘made by ilr A.G.P.VWhitfield and-notcd in the
Register on 15th September 1970, Objection MNo.OB 392 made by Lir D.J.Hadfield
and noted in the Register on 7th December 1970, Objection MNe.0B 230 made by
Amcy CGravel Ltd and noted in the Register on 19th October 1970, Objection =
I'0.0B 252 made by llr A.G.Jeffree and noted in the Register on 2nd September
1970 and Objection Ho.0B 347 ‘made by the Secretary of State for Dcfence and
noted in the Register on 12th November 1970. ’ :

I held a hearing for the purpose of inquiring into the disputes at

“Ylinchester on 9th, 10th, and 11th April 1974 and at Vatergate House,'London,

e

WC2 613 on 26th and 29th April, Tth, 8th, and 9th llay, 18%th and 19th June, and
14th October 1974. The hcarlrg was attended by Nr John ilills, Q.C. ard _
» John Trenhail on behalf of ‘the folloulng applicants Tor uho registration of

“1~huu of . common: I Z.A.Connell (io.1), lirs G.B.%.Ficholson (“0.2)

. rs L.E.Blcknell (Mo.T), Ers F.R.D.Caooke (10.12), Kingsley Strawberries Lid
{Vo.14), Mr L.Y.Atkins (ll0.16), lis P.il.Z.Barnard (ifo.18), !ir and l=s V.Grinsley
0.20), lr J.4.Z1llis and ¥r P.G. Z1lis (No0.22), J.Ellic & Sons (Bordoen) Lid

' vrs JJ..Jackzzon (if0.25), ilrs X.li.Blackwell (ii0.26), irs-D.J.D.Youles
176.30). liss ilileather (176.35); lir.J.Conway (lfo.38), Commodore J.S.Rawlins,l,I.
{10.3G), and r Y.H.Xerridge (ii0.40); by Sir Frederick Corficld, -Q.C. and.
‘T 2.Carnwath on behalf of Hr Whitfield; and by lr Francis Barlow, of counsel, c
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" benalf of the uecretary of State for Defence. lir [ladfield and I Jeffree

appearad in person. There was no appearance on behalf of Awmey Gravel Lid, and
nono of the other appllcants for the reglutratlon of rights of common appeared
or- VU3 represented.

A explained in my d801g10n in In the Natter of Broxhéad Common (Lo..)
Yos.14/D/20-23, some small arcas of the land comprised in the Registar Unit have
been excluded from it, so that references in this dccision. to the: 1and comprisec
in the Recgister Unit are to that land as 50 modlfled.

At the opcnlng of ‘the hcarlng Hr Millas informed me that he did not propose

. to call any evidence in support of the claims of Nrs Jackson (ho.25) and

Japer

lrs Youles {lo.30).

, Tno ‘land the cubjoct of tha roforcnco is crossed by a road lcading from
Sloaford in tho north to Lindlord in the south., The nortion of tho land ta vho
woat of -this road has beon registored in tho Ownership Soction of “the Regist
Unit ao boing in tho ownership. of the. Secrotary of Stato for Defenoe,
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On the first day of the hear1ng I was furnl"hEd with a document signcd hy
Mr Trenhail and Mr Barlow on behalf of their respective clients, stating that
it was agreed that -seventeen of the applicants were entitled to rights of
common over the land in the ownership of the Secretary of State, These righto
were turbary,. estovers, to dig and take aand, and to graze the numbers of cova.

" and horses set out below'

_Name o R ~ Cows Horses
" Connell (Noti) o ' o C4 ‘ ' -
Nicholson (No,2) . = ' - SR
Bicknell (No.7) R - S
Cooke (No.12) 1 ' 1
Kingsley Strawberries Lid’ (No.14) 3 -

Atkins (No.16) 2 2
Barnard (No.18) 1. 1
'Grinsley (No.20) o - -
J.H.Ellis and P.G.Ellis {(No.22) 3 -
'J.Ellis & Sons (Bordon) Ltd (No.24) . -
Blackwell (MNo.26) . 1 1
Youles (Mo.30) 1 ‘ %
Heather {(lNo.35) - : - ' 1
Conway (f-'o.38) _ ' o _ S o .
Rawlins (No..39) E ' ' - -

Kef*idga (No.40) § . 3 - -

- There was a simllar document Bigned by Mr Vatt (No.d) in respeot of turhary

estovers, digging and taking sand, and grazing 1. horse.

The fact that this settlement has been arrived at ia not, of coursae,
ev1dence against the other Objectors and, in particular, is not evidence in
relation to the question of the existence of rights of common over the land

1

%o the east of the Slaaford—Llndford road,

So far as the land to the east of the rodd is concerned, I waé informed
by Mr 1i1ls that his clicents accepted that an enclosed area near to the road,.

“known as '"Wildman's Plat", was not sub;ect to rlghta of common. -

The land on both sides of the Sleaford-Llndford road has hcen known as
Broxhcad Common for many centuries. The court rolls of tho manor "af DBroxncad
for Sth April 1632 contain a survey of the wasto or commons of tha mnor.

Any ambiguitios in this verbal deacription aro mado clear by a "ggomegyrical
survoy" of Alice llolt and Vioolmor Forests made by order of the Commisoioncrs
of tho Land Revenuo in 1787, which shows all the land comprised in tta Registor
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Unit, with the exception of Wildman's Plat, as part of Broxhead Common. « .

A survey of the manor made in 1636 divided the Common into %wo .parts,
one enjoycd by the tenants without denial and the other denied them by the
Keepers of Alice Holt and Voolmer Forests. i'here the line of demarcation

-between these parts of the Common lay does not precisely appear, for, according

to elderly witnesses giving evidence in 1619, the bounds of the manor of
Broxhead went so far beyond Bordon Lodge as the .lord of the manor could spit
and stride, lay his line three times, and throw his horn. Fortunately it is
not necessary for the purposes of these proceedings to attempt to translate
this system of mensuration into more familiar units of measurement: All that

.is‘mqterial ig that the tenants were entitled as against the lords of the
- manor to rights over the whole Common, however far it extended. However,

merely to show in a general way that the tenants of the manor were at some,

time in the past entitled to rights of common over the Common does not ensure
the success of any of the applicants for the regisirations the subject of

these disputes. It must be shown in respect of each applicant either that he
has succeeded to such a right or that he or one of his predecessors in title
has aCQulred a rlght of common. either by prescription or by a lost modern grant.

Before turnlng to the evidence relatlng to the ind1V1dual applicgnts it ia'
necessary to consider the history of the manor of Broxhead, in the context of
which that evldence has to be con31dered.

_ The history of the manor has been somewhat ,complicated since Sir Richard
Pexall, Master of the Buckhounds to Queen Elizabeth I and lord, of the manor
of Broxhead, died in 1571, .leaving four daughters and no son,  Anne, the *
eldest daughter, married Bernard Brocas; Margery, the second, married Oliver
Beckett; Elizabeth, the third, married John JthQn, and Barbarn, the youngost,

married Sir John uavage.

Since Sir Rlchard Pexall held lana as a tenant in chief, “his power to

'diépcse of hizZ land by will was limited by seéction 4 of the statute 32 Hen. VIII.

>

¢.1 to two parts in ithree. This led to the manor of Broxhead Yeing held in
undivided twelfths. DBernard Brocas ultimately obtained ten of the iwelfths
eight of them under the will of Sir Richard Pexall, one in the right of his wift
and ancther by purchase from one of his brothers-in-law, though the evidencs

as to which one of the three sold his twelfth to Brocas is conflicting. The
remaining two twelfths were purchased in 1626 by John Fauntleroy from the ‘
succeacors in title of the ‘other two of Pexall's gons-in-law, This account of
the devolution of Pexall's properiy, derived from the documents adduced in
evidence from the Hampshlre County Record Office, differs somewhat from that
given in the Yiciorig County Higtory of Hampschire and the Isle of Wight, 11_.53
the authors of which do not appear ‘o have had access to the documents now in
the County itecord Office and scem to have attempted to make good the deficicney
from the account of the devolution of the Bcaurepaire estate given in Montant -~
Burrows's The Family of Brocas of Beaurepaire, pp.208-9. The result is miclcad
since the twelfths of the Beaurepaire estate vere not dealt with by the Pexall
beirs in the gsame way as the twelfths of thoe Broxhead estate.




in the 1636 survey.
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" After the division of the manor into twelfths the owners of the seversl
parts kept courts and granted copyhold and other estates in their paris. This

_must have been extremoly inconvenient, for each tenant held his tenement under

two lords and in somc cases did not hold from both lords on the same terma,
Nevertheless, the manor continued to be operated in this way until 1637. By
that time Bernard Brocas's ten twelfths had descended to Thomas Brocas. On
26th July 1637 the Sheriff of Hampshire sat with a jury under a writ of
partitione facienda (as to which see Co.Litt.,167a-168b) to partition the
hitherto undivided manor. C o T

~Ingtead. of merely making an allotment to Brocas and an allotment to
Fauntleroy proportionate to their respective ten and two twelfths, the verdict
of the jury divided the manor into twelve separate parts, ten to go to Drocas
and two to Fauntleroy. This involved dividing some of the tencments mentioncd
in the 1636 survey, so that the tenant held each part of his tenement separately
from either Brocas or Fauntleroy, instead of the whole tenement from both of
them. The partition was, however, confined to the copyhold and leasenold
tenements. There is no mention in the partition of the freehold lands described

The Common was not dealt -with in exactly the same way in all the twelfths.
Tach of the two twelfths allotted to Fauntleroy contained a defined parcel of
"Cormon Pasiure in the Open Heath", but this course was not followed in respect
of the ten twelfths allotied to Brocas. Each of the Brocas twelfths was allottec

‘wéum cauali parte Communae cum cisdem (i.e. 50 many acres of land) usitata".

One of the Fauntleroy twelftha included a paxt of the Common having an -
area.of 50 acres and thé other a part having an area of 60 acres. Professor
D.R.Denkam, who gave evidence on behalf of Mr ihitfield, was of the opinion -
that shese two parts together formed what is now the eastern‘part of the Common.

I do not accept this view, for the description of the 60 acre part shows that

it lay near Oxney Corner. - Since Oxney lies to the west of the Common, this
part cannot have. lain to the east of the Sleaford-Lindford road. I identify
the Fauntleroy allotments of the. Common as being at the south-west and
north—east ends of the original Common, Both were subsequently enclosed and
werc known aas "Free Pieces", but this probably means that they were free of

| forest rights. The land comprised in the Register Unit I identify as that o

referred to in the allotments of Brocas's ten twelfths and as containing notaing

“.included in-the Fauntleroy allotments.

Although-the respective allotments continued to be. known as twelfih parta
of the manor of Broxhead, the effect in law of such a partition was to create
twelve separate manors: see Scriven on_Copyhdl@s (7th edn), p.10, and thg

~ authorities there cited.

_Dhe nature of the rights which the tenants enjoyed in the Common is indical

by two kinds of evidence, one positive and the other negative. The positive

evidence' is that when in 1753 and 1763 the successors in title of Fauntleroy

‘enclooed parts of the Cpmﬁon they obtained releases from tenants claiming righte

to tho soil -and pasturage; the negative evidence is that at a court baron of

. Thomas Brocas held on 5th April 1632 the jury presented that no tenant of the
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manor should cut turf 'and heath in the Common without tﬁe,licenge of the lord
- or paying the lord for the same in accordance with ancient custom. It thercfore

.

appears that tenants of the manor had rights of common in the soil snd rights

The history of the'Common after the partition is obscure un%til the middle
of the nineteenth century, when the part to the west of the Sleaford-Lindford
road was in the possession of John, Lord Sherborne, who died 19th October 1862,

" It can, however, be inferred from a series of deeds rclating to ir.Connell's
property, to which further reference will have to be made, that Lord Sherborne's

predecessors in title were in 1778 the Hon.Henry Stawell Bilson legge and in
1678 William Knight and Villiam Viecary. Lord Sherboérne was stated to be loxd
of tho manor of BDroxhead, but at the most he can only have had the ten twelfth
parts previously owned by Thomas Brocas. How the ownership of the part of tiure
Common to the east of the road came to be separated from the Brocas ten twelftlhas
of the manor docs not appear, but such division of the ownership could not have

) _affected the rirhts of the tenants over the land on both sides of the road.

Lord Sherborne's part of the Common was sub-divided in 1890, but the sub-divisior
became reunited in the hands of the Secretary of State for Viar by virtue of
conveyances made in 1902 and 1903, '

The devolution of the Fauntleroy twelfths of the manor is traceable through

" a succession of owners until the 1860's, when-they were ovmed by a yeoman ncnred

William Langrish. In 1870 Langrish sold one of his two twelfths of the lordship
of the manor with a quantity of land, known collectively as the Headley Park
Estate, to Sir ilenry Keating, a Judge of the Court of Common Pleas, In 1874
Langrish sold his other twelfth part of the lordship of the manor to Geersge .
Trimmer, and this twelfth part passed by divers mesne assignments tq the
Secreiary of State .for VWar in 1902, Keating J. died in 1888, having mortgaged -
his estate to his.brother judge, Sir Robért VWright. ilright J. died in 1904,

and on 4th January 1906 his executors sold the property to Charles VWilliam -

LcAndrewv.

The 1906 conveyanco contains.the earliest specific reference. tg tne part
of the Common to the east of the Sleaford-Lindford road. The parcels contain

{inter alia)} the twelfth part of the manor of Broxhead and "all the estate and

interest" of the testator of and in that part of the Common. One of the
schedules to this conveyance contains a reference to a statutory dealaration

‘made by William Langrish on 28th -February 1870. It may be that this atatutory

declaration threw some light on the then recent history of the eastern part
of the Common, but it is not among the documents adduced in evidenca.

The one twelfth part of the manor and the estate and interest in the part
of the Common formerly held by ‘“right J. passed to Gerald Alexandep Maindrew
by an assent. of 29th Decomber 1947. On 5th Fopruary,1948 I G.A.NcAndrew sold
15,908 acrcs of his part of the Commen to Mr Sotnick. Nr Sotnick seld to :
Mr Day, who in turn sold a port to Mr Hadfiold and the remainder of his holding
to Amey Gravel Ltd. By an assont and convoyanco mado 25th Octoler 1962 - the
remainder of tha eaotorn part of tho Commnon was {with othor land) gonveyed by
trustess under the will of Mr G.A:ioAndrow to Sefton Siegmund lyers, The ono

‘tyelfth part of the manor was not included in the parcola of this agsent and

conveyance. Mr Kyeru was Mr Wihitfioeld's immediate predocessor in title.
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With one possible exception in 1828, to which further detailed’ rcference
will have to be made in connection with Mr Connell's claim, there is no
evidence rolating to the uoe of the Common botweon the tonants' sonsents to
inclosures of parts of the Fauntleroy twelfths 'in 1753 and 1763 until the early
years of the present century. It would not, however, be right to deduce from
this that no rights of common were. being exercised during the interval. Tie
silence is as con51stent w1th the exercise as with the: non-exer01se of such

- rights,

The matter seems first to have hecome the subject of discussion in 1902,
when the purchase of the western part of the Common by the Secretary of State
for Vlar was under negotiation. On 15th January 1902 the Clerk of the .Headley
Parish Council wrote to the C.R.E. at Aldershot about the likelihood of damage
to the ‘surface, gorse, broom, etc. To this the C.R.E., replied that the ¥ar
Department had no knowledge of what rights the commoners might have had. In

1903 requisitions on title were made in connection with the sale of part of

the western half of the Common to the Secretary of State for Var Ly I lenry

Joon Dutton and others. The question was: "Can the Vendor or his Solicitors
give any particulars or information as to who have rights over Broxhead Cominon
and what those rights are?". The answer was: "No".

In 1907 one of the War Department warders ordered two farmers off -the
Common, when they were cutting bracken. This led to a demonstration.

llessrs. Caine, Courtnage, Fullick, Harding, Hellier and Lovegrove came with
" horses and carts to carry away bracken, whilst llessrs Laws and Piggott had

their cows out f£or grazing, and iessrs.Lec and “hiting gathered the dry furze

- Wranches {or firewood, and othera, whose names are not rccorued, cut tuzrf,

This expedition ended peacefully when a letter was handed to iir Harcding in

" which it was stated: "The Var Dcpartment do not contest the right of the
-Commoners to exercise their ancient rights over DBroxhead Common'.

During the next few years there were complaints about various-acis by tho

“military authorities on the weatern part of the Common, but it does not seem

necessary to deal with them in-detail, since it was never denied by the Var
Department that there were rights of common exerciseable over this part of the
Common. This is, of course, in no way binding on the other Objectors, and I
propose therefore to disrcgard the admissions made by the Var Department and to
confine my attention to the evidence relating to the use of the Common,

So far as the eastern part of the Common .is concerned, peace seems to
have reigned until llr liyers fenced in a section of that part in 1963, I lyers

. fenced in further scctions in the fellowing .years. On 29th July 1973 the

fences were forcibly removed by some of thoue, 10d by bir J. H.Elllu, clalmlng
1o be entltled to rights of common. .
.QOn the evidence so far revicwed I am catisfied that thero was a right-of
common in the soil and a right of common of pasture ovor the wholo of the
Comnon attached to all the tencments, sthethor frechold, copyhold, or leacehold,
mentioned in the survey of tho gtill unpartitioned manor made in 1636 I
interpret the partition mado in 1637 ao having tho offect of attacning to the
tenomonts in cach of Pbuntloroy g two tuolfthu tho like righto of common Qver
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the part of tho Cormon forming part of that twelfth, while the tenements in -
each of Brocas's ten twelfths had the like rights of common over the whole

" .of the Common with the exception of the areas which formed parts of Fauntleroy's

two twelfths. " There being no mention of the freehold lands in the partition,
the rights of the freehold tenants would continue over the whole of tke
original Common,- save only that one of the freehold tcnements belonged to
Pauntleroy before the. partition, so that the partition by vesting two parts of
the Common in Fauntleroy would extinguish the riglits of common over those two.

-parts attached to his freehold tenement, lesdving him with rights in respect

of that tenement over the remainder of the Common which went with the Brocas
ten twelftha. ' ) : i '

I now turn to consider whether the propérty of any of thé applicants can
be identified as part of the manor of Broxhead and, if so, whether the riphis

" attached to such property after the partition in 1637 have since been extinsuishe

i Although it cannot be clearly identified ag formingzpart of any one of the
"ten Brocas twelfths, lr Connell's property (Claim No.1: Lindford Bridge House)

- must have formed part of one of those ten twelfths. This, in my -view, is clearly

shown by the documents which lir Connell received when he purchased his property

in 1958.

. lr-Conncll's earliest document is a lease dated 23rd Deccmber 1778 from the
Hon.llenry Stawell Bilson Legge, described as lord of the manor of Broxhnead, to

. Zdchard Hewman for a term of 99 ycars, but this recites an earlier lease for

99 years granted on 1st Cctober 1678 by William Xnight and William Viceary to
Jasper loorer. The lease of 1778 does not contain any reference to rights of
common, and the only document in lir Connell's possession which does refer to
such rights is the will of John Fullick, dated 22nd January 1828, which refers
"to his leaschold meszuage, cotiage or tencment situate at lleadley, together

with the .commonable and other rights thereto belonging. Sir Frederick Corfield
submitted that the reference to commonable rights in this will did not necessari:
relate to Broxhead Common, since John Fullick's property could have had
appurtenant to it rights of common in Alice Holt or VToolmer Forests.. Fullick
may well have had rights in the Forests, but since the lease of 1778 shows that
he held what is now lir Connecll's property as a tenant of the owner of ten twelft!
‘of the manor, his will in no way contradicts the infercnce to be drawn from tho
other evidence that righta of common in the soil.and of pasture over.the land -

" comprised in the Register Unit were appurtenant to his property.

A new lease for 99 years was granted on 15th July 1876 by the lon.John
Thomas Dutton to Edward ‘Fullick -and ‘alter Fullick, and on 30th November 1929
Henry Johr Dutton conveyed the freehold reversion to llenry George Gamblen, the

- then leascholder. In my view, this conveyance, by virtue of scction 62(15 of
the Law of Property Act 1925 passed to Mr Gamblen the rights over the Common to
which he had previously been entitled as tenant: sec Crow v, Yoo ,zﬁb?i7‘1 Q.B.7
Sir Frederick Corfield made the peint that in 1929 lir Dutton did not own any
part of the Common and so could not grant any rights over it. It oecms to me,
however, that tho dispesitions of tho Common made by previous lords of the -
Brocas ten twelfths of the manor cannot have affectod the rights of the manorial
tenanto, and that it ig those rights which wore impliedly included in the 1929
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conveyance by.virtue of section 62(1) of the Act of 1925}

- Although lr Connell has never grazed animals on the Common since he purchase
his property in 1958, there is, in my view, nothing in tho evidence %o indicate
that these rlghts have been extlngu1qhed by ahandonment or otherwise.

Thls does not deal completely with Mr Connell's claim, since he also cluims
to te entitled to rights of turbary and estovers. If this part of his claim
is well—founded it can only be on the basis of prescrlptlon or lost modern grant

which will be dealt vith later.

Y

Anothcr ‘claimant's property wh1ch I find myself able clearly to 1dent1*y as
‘part of the manor is that of Mrs Barnard (Claim No.18: Picketts Hill Farm). One

- of the froehold tenements mentioned in the 1636 survey was ".r Bull his house anc

ground called Picketts Hill", 'Bull also held another house with some land at

. Picketts IIill by copyhold tenure. Bull derived his title from Sir Richard Pexall

by a grant dated 7th May 1562. This was latthew Bull, who appears a3 a freeo
tenant of the manor in the records ef the court baron of Thomas Brocas held on
5th April 1632 and 5th April 1633. On 2nd May 1642 Matthew Bull released
"Pigottshill Farm" and his copyhold adjoining to Moore Fauntleroy, the son of .

- Jokn .Fauntleroy.

The effect of Bull's release of 1642 was to extinguish the rights of common
attached to his freehold over the parts of the Common included in the Fauntler
two twelfths of 'the manor, but to leave such rights over the rest of the Connon
uraffected. So far as the copyhold tenement was concerned, the rights over ihe
Srocas part of the Common had been extinguished by the partltlon and the rights
over the Fauntleroy parts were extinguished by the release. It is impossible
from the evicence to determine whether lrs Barnard's property 'is the former

- freehold tenement or the former copyhold tenement. If it is the former freechold

tencment, the freeholder's rights were further curtailed by the common ovmership
of the tenement and the part of the Common to the east of the Sleaford-Lindford

road. ‘/hen this common ownership came about is not apparent from the evidence,

but both the eastern part of the Common and Plc&ett'S.Hlll Farm were. included

in the property purchased by the late Mr C.I. LcAndrew in 1906. I find myself

‘unable to hold that there are any manorial rights of common attached %o

“rs Barnard's property. Her claim cannot, however, be finally disposed of
without considering the much more recent history of her property.

The modern évidence as to the use made of the Common by the occupiers of
Picketts Hill Farm begins with a statutory declaratlon made by the late
Mr.P.J.Hellier of Lindford on 4th July 1969, Mr llellier waa then 89 years of
age and he remembered that the occupier of this property used to graze his
animals on the Common about 65 years ago. Nro Barnard married Mr G.A.llcAndrew
in 1930, and she rcmembers that since then cows from this proporty have bteen
turned out on the Common. In so far as Mrs. Barnard's claim related to grazing,
it was for 40 cows and 6 horses, but when giving evidence she roduced
it to 12 cows and 6 horses. ' lMro Barnard has also taken bracken from the Common
every year to mako aompost. She has not taken turf during the last ten years
because sho found that Hampshire turf did not burn. Although tho claim includao
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a rlght of piscary, urs Barnard said that she was not pursuing that part of the

’ clalm because there is no water on the Common.

Uhen the major part of the lleadley Park Entnta was sold to Mr S5.S5. Lgnrs

- in 1962 Picketts Hill Farm was retained by the vendors and the conveyance A
-excepted and reserved to the vendors in fee simple "all rights of way (whether

publlc or private) water light air drainage and other easements or quasi-
sements rights and pr1v1legcs at present enjoyed by or in connection with any

' property retained". Any rights of common to which Mrs Barnard may be entitled

must be sought in these worda, since section 62(1) of the Law of Property Act

1925 does not opernte to imply in a conveyance of land any words in favour of
a vendor.

Strictly speaking, there were at the time of the conveyance no rights of
any kind over the property sold attached to the property retained, for the
common ownership had extinpuished any such rights. However, a prov1316h such an
that quoted can be construed as a statement by the common owner that at the
time of the conveyance there existed rights of some kind in faveour of thc

‘property retained over the property sold: see May v. Belleville, 179057 2 Ch. 605
Had the draftcman of the 1962 conveyance chosen to incorporate at lens;th or, as

is sometimes dono, by reference the long series of appurtenances to be implied
in a conveyance of land by virtue of section 62(1) of the Act of 1925, there
could have been no doubt that the conveyance would have operated to give io the
vendors a right to continue to enjoy anything in the nature of a rigat of common
over the eastern part.of the Common which was in fact being enjoyed by or in
connection with Picketts Hill Farm at the date of the conveyance. Unfortunately

“from lMrs Barnard's point of view, the conveyance only included a few of the

words set out in section 62(1) of the Act of 1925. Among the words not included
was tha all-important word "commons". Therefore, if ithe claim is to succced,
it can only be by construing the words "easements or quasi-casements rignts and

. privileges" 1n tha cguvgyance as including rights of common. A right of coumon

is a. profit 3 prendre el does not fall within the words "eascments or quasi-

‘eagements™.  If either the word "rights" or the word "privileges" fell to le
H

construed in vacuoe, each mignht be said to be wide enough to include a right of
common, but these words have to be construed in their context. That context

is a conveyance and in construing a conveyance régard may be had to-the practice
of conveyancers. A conveyancer who had, as he must be deemed to have had, in
mind the provisions of section 62(1) of the Act of 1925 would be ‘unlikely to
have omitted the word "cormons” when drafting a reservation in favour of the
vendor if there was at the time anytﬁlng in the nature of a right of comon
being enjoyed by or in connection with the property retalned and it was desired

~that the vendor should continue such enjoyment after the conveyance as of right.

A conveyance contalnlng almost identical ‘words was the subject of consideraticn
in Tehidy Minerals v. Norman, 179717 2 Q.B.528, 537, but in that case it was

-stated on the plan annexed to the conveyance that rights of pasturage were

claimed by certain adjoining tenements, which was an indication to the purchnse:
that common rights were clalmed. Tho' conveyance of 25th October 1962 containg

“no such 1nd1cat10n.

"I have como to tho canclunion that Mra Darnard is not entitled ta rihis

of grazing and taking brackon Crom bhe onutoim puet of $he Semesys Ty viwdas o9

‘the’ resoervation Crom tho conveynnww to Np Lyers, Had I otalkeh sde contrary view

on the. law, I would have folt bound to hold on lira Barnard's evidenco that sho
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has abandened any Tight of turbary which might have' been included in the

reservation. .

. Another ¢laimant's property which .can be clearly identified as part ol the
manor .pf Broxhead is Trottsford Farm (Mrs Cooke: Claim o.12), (In the 1636~
survey there were two aopyhold estates, called Upper Trottsworth (or Croxford),
with an area of 21a.2r.20p,, and Lower Trottsworth, with an area of 260.3r.397,,
each hald from Brocas and Fauntleroy. The partition of 1637 divided Upper
Trottsworth inta three unequal parts. One of thesa parts was included in each
of Fauntleroy's twelfths and a very small part was included ip the ninth of
Brocas's twelfths., Lower Prottsworth was divided into’ two.unequal parts, one
Yeing included in the fifth of Brocas's twaifths apd the other in the sixth
of 'his twelfths. o ' . :

-As a recult of the partition the tenant of one part of Upper Trottsworth

_became entitled to rights. pf common in the SOa,_df the Common allotted to |
-Fauntleroy's first twelfth and the tenant of the other part became entitled to

such righta in the 60a, of the Common allotted to Fauntleroy's second twelf<h.
Thece rights dicappeared whon Fauntleroy's suceessors in title enclosed their
parts of the Common with tha consent of their tenants, The tenants of the paris
of Upper and Lower Trottsworth included in Brocas's fifth, sixth, and ninth
twelfths became entitled to rights of common in the remainder of the Common
which was not allotted to either of Fauntleroy's twelfths. -

It is not possible to ascertain whether these rights are attached %o
virs Cooke's property, since there is no evidence to identify that property with
any of the parts of Upper or Lower Trottsworth included in Brocas's twellilhs,
Furthermore, it is not possible to draw any inference as to this matter from
such evidence as there is. The property purchased by r C.W.'cAndrew in 19065
wnich seems to have included most of the land in the two Tauntleroy twelfths,

did not include what is now lirs Cooke's property, wnich he appears to nave

purchased from the Capital and Counties Bank Ltd on 31st July 1912. The

" .conveyance from the Bank is referred to in a schedule to Mr C.A.licAndrew's

conveyance ‘to Mr H.Sotnick, a predecessor in title of lMrs Cooke, dated Hth
February 1948, but there is nothing to indicato whether the Banik'm title was
derivod rrom the ten Brocas or the two Fauntleroy twelfthsa. B )

Tha situation is further complicated by the fact that in the aighteenth
century there vas a freehold estate called "Upper Trotsford or Trqteworth Farm",
which, according to a survey made in 1772, consisted of 17 acrés which had forme
part of Upper Sleaford in the 1636 survey and had been included in the seventh
of the Brocas ‘twelfths, together with' 4 acres which had formed part of Lower
Sleaford in the 1636 survey and had been included in the eighth of tho Brecas
twolftha, and 1% acres which had formed the part of the original Upper Trottiowor
included in the ninth of the Brocas twelfths. Thus only about 5% af the propert
known as Upper Trotsford or Trotsworth Farm in 1772. had formed part of what
nad been known as Upper Trottsworth in 1636, - It is. true that 1772 Upper
Trotasford or Trotoworth had attached to it rights of common over the Jand
comprised in the Register Unit, becaude the whole of it formed pants of tic
Brocaa twelfths, but thero io no.ovirfonoe to ghow that what is now Knawn 3§
Trottsford Farm formed part of what was known as Uppor Trotsford ar Tpotsworid
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I draw the inference that tle
- Comman untll the farm was solu to Mr Sotnick.

Farm ih 1772 It could equally well have becn one or both of the parts of

‘Upper Trottsworth allotted to Fauntleroy in 1637. - I am thercfore unable for

laclt of evidence to confirm lirs Coolie's claim that she has cuccceded to any .
manorial rl"ht of common.

. 1r Mills, houevcr, haded an alternative argument in supnort of lirs Coole's
claim upon’ the fact that her property and the eastern part of the:Coumon were
in common gvnership betucen 1912 and 1948. By virtue of section 62(1) of the
Law of Property Act 1925 the conveyance of Sth January 1948 to ir Sotnick
would be deemed to include all rights (including cotimons ) enaoyed with, or .
reputed or known as part or parcel of or appurtenant to the land conveyed. In
the early years of. the present century what is now called Trottsford Farm
was occupied by a lr John Lowe, who used to turn out about two dozen "cattlc
and bullocks" on the Common. After Lir Lowe's time Trottsford Farm wac let by
lir C.W.licAndrew to a llrz Hicks. lirs llicks had a grandson, !'r Z.1i.%hite, who
lived at Trotisford Farm from 1914 to 1926. iir 'Mite is still alive and
renicmbers minding about 12 cattle from Trottsford Farm on the Common. Thera
iz no evidence as ‘to the terms upon which the tenant of Troticiord Farm held
under Mr C.V.licAndrew, but lir hite's evidence is that .Iir MeAndrcw knew about

. the cattle from Trottsford Farm grazing on the Common and did not object.

Although there seems to be no specific evidence that this practice
continued between when lir White 1eft Trottsford Farm in 1927 and when
Lr llcAndrew sold the farm i la; n the absence of evidence to the contrary
roigiford Farm continued to braze cavtle on the

This is sufficient for «irs Cooke's purpose, for on the severance -of land

‘in common owncrship, the quasi-easements de facig enjoyed in respect of it hy

one part of the land over another will pass by virtue of secction 62(1) of the

" Act of 1925, which is not confined to rights which, as a matier of law, were

60 annexed or appurtcnant to the property conveyed at the time of the
conveyance 1s to malic them acitually legally enforccalle rights: see \irirht v.
Macadanm, 179427_2 K.B.744, por Jenkins L.J. at p.748.

I have therefofe,come to the conclusion that lr Sotnick acquired by virtue

of the gonaral words implied in the conveyance of 1948 by section 62(1) of %he

Law of Property Act 1925 a right of grazing over the part -of the Common retainc
by Mr G.A.McAndrew and later sold to ilr Myers. So far as the part of the
Common which was sold to MNr Sotnick with Trottsford Farm is concerned, it and
the farm -were sold by Mr Sotnick to a Lr Day in 1949. 1In 1963 lir Day severed
the farm from his part of the Common by selling the farm to a ir lendorson, whe
in 1965 sold it to lirs Cooke. There is no evidenco that at the time of tho
1963 conveyance Mr Day's part of "the Common was being used for the grazing of .
cattle from the farm., ‘hen lr Hadfield purchased part of Mr Day!s part of the
Common, also in 1963, -it was in tcmporary grass. In my view lMr Henderson did

_not acquire any right of common over the part of the Common retianed by lr Day

\
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and ngw owned partly by Mr Hadfield and paftly by Amey Cravel Ltd, who purchased

The only other property which scems %o he 1dentifinﬁle a3 pnrt-of the
manor ‘of Broxhead is.that of lirs Blackwell (Claim il0.26:. Laundry Farm). The
evidence for this is the Woolmer Forest Inclosure Award of 27th January 1866
in which this property, then owned by Lord Sherborne, is one of several
described as part of the manor of Broxhead, each with a right of turbary.

This right of turbary was not a right in Broxhead Common, but in the Voolmer

" Forest land, but the fact that the property was in the manor of Broxhcad means
that-it had rights to the soil and pasturage. lowever, there is no clear
evidenceyas there is in the case of Ilir Connell's property, %o show how the
title passed from Lord Sherborne to Mrs Blackwell. It may be that somewhere
along the line there was a conveyance which contained an express reference to
rights of common or in which a reference to such rights was to be implied
either by virtue of section 6 of the Conveyancing and Law of Property Act 1881
_or section 62 of the Law of Property Act 1925, but it is not possible to
construe and give effect to a document which has not been adduced in' evidence.

Of the. other properties in respect of which claims have to be considered,

~ four (Mos.14, 22, 24, and 40) are described in a poor rate assessment of 1768
as being in the manor of Bishop's Sutton and one (No.38) was described as being
in that manor in conditions of sale prepared in 1950. The remaining properiics
could have been in the manor of Broxhead, but there is no identifying evidenco,
50 they must be considered on the same footing as the five which were certainly
not in the manor of Broxhead., The registrations in respect of them can only

te confirmed if there is evidence of the acquisition of rights of common by ’
prescription or by lost modern grant. '

There was a large volume of evidence directed to the proof of prescription
or of lost modern grant. Some of the witnesses dealt with one property and
some of them with many, including properties in'respect of which there is no
claim to %e considered. lir iHills wvery helpfully summarized the evidence relati:
to the property of each of his clients and invited me to consider the case in
respect of each property separately. Sir Frederick Corfield, on the other hand.
contended that this was the wrong approach and invited me to take a broad vicw
of all the cases. V‘hile I accept hir Mi11¥ 5 contention that each claim iz
separate from the rest, it ceems to me that it would be unrealistic. for me to
‘attempt to banish from my mind those parts of the totality of the evidence
" about the use of the Common not relating to the claim under consideration.

) The most comprehensive piece of evidence is the statutory declaration bf
the late Lir F.T.lellier, already reforred to in connection with llrs Barnard's
“claim. Mr Hellier, who had lived in the Lindford arca for secventy-nine ycars
waen he made his declaration, ctated that about sixty years previously most
of the occupiers of thc old cottages round the Common kept a few pigs, cows,
‘horces, geese, and goata, These animals were grazed in the meadows adjacent
to the houses in the winter or kopf in the byres, but in summer the owners
grazed them on the Common, not turning out moro animals on the Common in

LI,

gummér than ho could feed at homo in wintor. I Hellier atiached 1o Wy
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Btatutory declaration the names of 41 holdings with the names of thczr former
occupants and the approximate number of animils kept by cach one. o llellier
also added notes that some of the pccupants took bracken, turf, and amuto
(i.e. the charred remains of gorse bushc*) from the Common:

The time of which Illr Hellier was speaking was approx1natcly goeval with
the acquisition of the western part of the Common by the ‘iar Department and

the discussions about the rights of commoners to which it gave rige. In orcer

to obtain guidance on the matter, the VWar Department instructed i'r A. ..J.Do.nio,
an Alton solicitor, to make inquiries. Jr Downie interviewed a numbar of
local residents and prepared two reports, one in 1910 and the other in 1913,
lir Downie found that the manorial- organisation had become nonm-existent., He *
could not {ind any court rolls. Therc had been no caretalier or haywarden of
the Common for many yecars past. The lact person who had exerecicad control
over the Common for an earlier Lord SherlLorne was a ilr Oliver, who had lived

-at Lindford adjacent to the Common, but he had besn dead for many years and
his son had no books or other records.

It appearod to Ulir Downie that many people who elaimed rights over
Broxhead Common were people who had had rights over Lindford and Headley
Commons and who had lost those rights whan those Commons were enclosed in the

"nineteenth century. He found that peaple had heen in the habit of exerclslrg

rights on the Cormon ln what he called "a very promlscuous manner",

by Downle was unable to identify any persons who were entitled to TlChta_

" of conmon, though he scemed to bo in no doubt that such persons existed. As

already stated, I am satisfied thaet lir Connell's then predecessor in %itle
was such a person, but the importance of XNr Doimie's renorts lies in the
foet that there was by hig time no local knowledge of who the commoners were,
that former commoners of Lindford and Headley had taken to using Broxhead

Common, and that Broxhead Common vias uced in "a very promizcuous manner'.

The position as Mr Hellier and Ir Downie found it sixty years ago secms
to have continued down to the prcsent time. There vas a considerable body .
of evidenca about what poople living in the neighbourhood have done on the
Common during the present century. Some have grazed cattle, Horaou, donkcvn,
pigs, goata and geene, some havo taken turf, peat, bracken, sand (nono of it
for recpaira and some for new bulldlng) the charred stems of gorsa bughes

“after firea, known as "smuts”, and fallen wood, and cut pea-sticka end cloties

props, and some have done many.of these things. Others have gathércd hiack—
berrics, and ravbits were "free for all", as Lirs Barnard put -it. At least t\o
people uaed the Common for brealing horucg and for a timec one had ‘& mnnure

heap on.it. Somo of the witnesses said in general terms that they ‘ot what,
they wanted from the Common and did what they liked on. it. ~

Thcro voro obhior witnozges who anid that thcy had kunom the Carmen well
and had not scon thooo thingn bholng: dono,  IMerom thio I conclude that Juwring
the poriod of living memory thero hin been no regular uso of the Cotxapn by
anybedy for any purposo, but that there have Been occasional acts of g varicty
of kindo which did not attract partiCular attontion., So far an crq*inu is.
concarncd thic wao borne out by Xrs Barnard and by hr'S.E.Tullott! a witncoo
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" on behalf of Mr Uhitfield, who both said that the only percon to graze his

cattle regularly on the east part of the Common was.a lir' Suter,who was a
tendnt,of_ﬁr C.VW,licAndrew, the then owner of that part of the Common.

Some witnesses spoke of acts done on the western part of %the Common,
but denicd having seen them on the castern part. I do not belicve this

‘evidence, but whether it ic to be attributed %o faulty observation or

\ . . . . el TN .
recollection or to an over-enthusiactic desire to help lir vhitficld's cause

‘sccms to be a matter on which it ic unnecegsary for me to exprecss an opinion.

‘hile some of the evidenco relating to some of the applicants' propertica
might, if considored scparately and in isolation, justify a finding that come
rights of common hdd been acgquired by prescription or lost meodern-grant, a
consideration of the evidence as a whole precludes such a conclusion.

The evidence ranged far and wide. It was not confined to what had been
done by the applicants, but covered the actions of a large number of other
percons, some named and others described in such vague terms as "peconle from
the 'village of Lindford", "all the cottagers”, "a lot of people", "plenty of

. people'", "dozens of people in the village", "local people", and "anybody",

and it extended to matters which were not the subject of the registraticns.
To my mind, fhi;.is a caso like Hammerton v. Horey (1876), 24 “1.R. 503,
in which the claim failed becauze the evidence proved a user far more

" extensive than was reguisite to support the claim. A5 was pointed ous in

that case, it is not permisaible to piclk out the items in the evidence waicn
support ‘the claim and reject the rest. This is not a case wherc there have

been occasioral acts going beyord the rights claimed. ‘“hat hos been proved is

totally different, an intermittent ,e= sporadic and promiscuous uge by the

general body of ihhabitantstwhich does not support the individual ¢laims at all.

Aicts done as of right are essential for the foundation of a claim by
prescription, The doctrine of lost modern grant does not involve any belief
in the existence of an actual grant which the grantee has mislaid. It ic but
a leral fiction which furnishes an explanation for a state of "affairs which
would otherwise be inexplicable, In my vicw, what has happened during the
period of living memory can be expldincd by the break-down of the marorial

system and its replacement by the notion, acquiesced in by the ovmers until

Mr Myers began to erect his fences in 1963, that a common is open to anyone
to uze as he plemses. Such use is not the use as of right related to the neede
or capacity of a dominant tenement, which is espgential whers a claim %0 a

;Tight of comfon is based on prescription or lost modern grant.

T have identifieﬁ,>at lenst to my own satisfaction, two propeitios to
wnich righta of common Aare attached, but the evidence relating to the others
10ade me to the conclusion that the acts of their owners or occupiers in

_relation to tho Common have becn those of inhabitanta of the noighbourheod

orjoying the Gommon an they pleased with tha good~natured toleration of tF“
owners rathar than those 'of tho. owners ar ogcupiers of particulaxr properiics

enjoying righta attached to thoir propertiau,
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In expressing this view in this way I am not unmindful of the 2dverse

‘eriticism of tho denuty county court Judge in Tehidy Minerals v. Horman, zunra,

at p.543 for omitting in hig judgment to consider separately the facts relating
to ench defondant. "In that onso, howevor, tho deputy county court Judcc

found in favour of all the qefcndantq. This was; in effect, a series of
findings, cach of which must nave been based on the evidence relating to

each defendant and that defendant alone. The members of the Court of Appeal
complained that they were left cntirely uninformed about what facts the

"deputy judge considered to justify his conclusion, or what hig reazons were

Tor arriving at his conelusion. ly rejection of all the claims denending

on proscription or loat modern grant is based on the totality of the cv1ucrco,
which related not only to tho applicants, but to many other persons as well,
To ctate what I regard as the relevant evidence in respect of each anplicant
would bo to repeat the preccding summary of the ‘evidence as to the use made
of the Common by ‘'the inhabitants of the nexghbourhood as man; tinmes as there

are appliocants.

For these reagons T am satisfied that Mr Connell has mado out his

‘registered rights of common in the s0il and common of pasture aver the' land

aompriced in the Rogister Unit to the east of the 3Jleaford-Lindford road and

- %hat lrs Cooke has made out her registered right of common of pasture over

uhﬂ part of the land comprised-in the Register Unit in tke ownership of
I'r Whitfield, bath of them, of course, in addition to the rights over the land

'to the woyt of the rpad which wera the subject of the agreement with ihe

Seerctary of State,

I turn now, asg reoulred by saction 15(1) of the Commons Ré”lSur“tlon

Act 1965, to considaer the quantification of Mr Connell'a ang krs Cooke'sa
- grazing rights.

The yardatick by which such rights have to be quantlfied is the number
of animals levant and couchant on the dominant tenement, ‘i,a. the number which
can be supported on tha tenement through the w1nter..

In the casa of Mr fonnell's bulding the numbars of animals entered in tha
Register aro 3 cows or 3 pgoats. 1Ur Connell agreed with the Secratary of Statq
on the basis of 1 esow, Ha gave ayidence that he had succesafully raised
3 cows and 2 goats by feeding tham naturally and without buying in any
foodatuffa, except for some occamional cake for "a trecat", as he put it, The

"cows wera Jerseys and lr Connell agreed that larger breeds would eat more.

lle made very little hay - enough for about a weel ~ which was in an unthntiched
stack. He paid that he would have bought in hay .had therc been snow, To buy
in hay would-be a breach of the rules of levancy and couchancy., On the other
hand, !ir Connell kept his gowa ‘only ac a hobby, and a serious farmer would
'probably be able to make bottor use of the land. Furthermore, lir Ji.R. Porter,

 Mr hitfield's farm manager, said that he thought that lir Connell's property

could carry a maximum of 3 cows through the winter. i Darlow informed me that
he wag inatructed to accopt on behalf of the Scecretary of State my {inding on
this matter. I can cce no ground for rejecting lir Conncll's.registration.of
paoture for 3 goatg’ in tho altcrnative, since this would 1mpouc no greator

huruon on tho norviont toncmcnt.
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In the coursce of his evidence lir Porter stated that the area of
I'r Connoll's holding was about 4! acres. This led Sir Fredericl Corfield
to question whether lir Connell's holding is correcctly identificd with the
holding in the manor of Broxhead which was the subjcct of the lease of
23rd December 1778, in which the demised premises werc described as "all that
messuage tencment or cottage with the barn outhouscs edifices and buildings
thereunto belonging and one acre and an half of land (be. it moré¢ or less)

" thereto adjoining with their appurtenances".

It appears that lir Porter somewhat over-estimated the area of lr Connell's .
property, for in the conveyance to Lir Connell dated 3list January 1958 the arca
is ctated to be la.3r.12p., but there is ctill a substantial discrepancy
between this and the arca stated in the 1778 lecase., Tracing the matter
baclawards from the conveyance of 1958, there is among lir Connell's runimenis
a statutory declaration mado 20th lay 1931 by llerbert Cooper, managing clerk

4o llecsrs Downie and Gadban, solicitors of Alton, .in vhich ilr Cooper identificd

tie property which later formed the subject of that conveyance with the property
conveyed to ¥r H.G.Camblen Ly the conveyance of 30th ilovember 1929 previoucly
referred to, in which the property was described as "all that mescuage tenemcnt
or cottage with the turf houszc stable and outbuildings thereto belonging and
four acres {more or less) thercto adjoining with their appurtences”. It was
recited in thiat conveyance that the property conveyed was a portion of the
premises demised by the lcase of 15th July 1876, and lr Coover confirmed this

‘in his statutory declaration. The parcels in the 1876 lease are idcentical with
those -in the 1929 conveyance. The 1876 lease begins by reeiting the 1778

lcace. (mis-reciting the month as "November" instead of "December”)- and quoting

inm
the parcels in the 1778 lease. The 1676 lease then goes on to recite thas the

premises demiced by the 1770 lease had by divers mesno wills, intestacies,
assignments, and other dceds in the law ¥ become vested in one Charics Fullick
whoge exccutors weie Edward Fullick and Walter Fulliclz, who nad rcauented the
lessor to grant to them "a rencwed leasc of the said premises™. The 1876

~lcasc contains no explanation for the non-repetition of the description of the
- premioes contained in the 1770 lease, but I am left in no doubt that the propert

the subject of the 1778 lease was re-demised by the 1876 leasc, which added to -
it a parcecl of land at lcadley containing 1% perches, being an alletment Do.i9
made in respect of the principal property under the Voolmer Forest inalosure.
By a relcase and ascignment dated 30th ilarch 1880 the premiscs demised by the
1876 lease bhecame vested in Edward Fullick bereficially, and it appears from

‘an indenturo of further charge dated 22nd January 1907 that Edward Fullick, by

then decceasod, had sold allotment llo.19 in 'his lifetime, &0 that the property
the subject of the later trangactions down to the sale to Mr Connall was’
identical with the property demised by the 1778 lease. -

'In the oace of liras Cooke's holding tho numbars of animals entered in the
Reristor are 12 cattle and 2 horses. About one-third of the holding consists
of bLuildinms and. their immediate surroundingg, -the land which could be used
for the Support of animals being estima?ed Ly Lir Porter to be about 2,4 acres.:
e T.J.Williomgon, a Profossional Technology Officer of tho Department of the
anironmeht, gaid that the property could winter G cows, but ilr Porter said
that ho would put the maximum at 3 cows and he agreed with tho 1 oav ond .

1 horso on the basis of which lirs Cooke had agreed with the -Socretary of State.
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While lr Villiamson as workod in estate management for -12 ycars, he has had
no practical experience of agriculture, and I prefer the evidence of L Porter

.on this matter of lovancy and couchancy.

For these rcasons I confirm:-

(a) Mr Connell's registration (No.1) subject to the folloving modificatior
namely the cubstitution for the partlculars set out in colum 4 of the nntry
of the followlng particularg:-

‘w1,  To graze (a) 3 cows or (b) 3 goats over the whole of the land
"comprised in this Register Unit. - 2%,
"2, To dig and take gsand from the ,_a- of the said lnnd lying to_ the
“vo5t of the Sleaford-lLindford road.
"3. A right of turbary over the aawmd part of tho said land
"4. A right of cstovars over tha said part of the said land.

(v) ur“ licholson's registration (Mo.2) subject to the follow1ng
nodification, namely the substitution for the like particulars of the
folloulng particulars:-

"1, To grazc 1 horse over the land lving to the west of the Slea;ord~
“Lindford road comprised in this Register Unit.

"2, To dig and talie sand from the said land.

"3, A right of turbary over the said land.

4. A right of estovers over the said land."

(¢) Mr Watt's reglutratlon (l'lo.4) subject to the follou1ng modification,
nawely the sucatltutlon for the like partlculars of the following particulars:-

"y, To graze 1 horse over the land lying to the west of the Sleaford-
"Lindford road comprised in this Register Unit. ' .

"2, To dig and take sand from the said land.

"3. A right of turbury over the said land.

"4, A rignt of cstovers over the said land."

(d) ifrs Bicknell® ' fed1strat10n (llo.7) subject to the following -

" modification, namely the substitution for the like particulars of the follouln

partlculara.

", To- dlg and talce sand from the land lying. to the west of the
"Sleaford-Lindford road comprised in thia Register Unit.

M2, A right of turbary over the said land.

", A right of estavera over the said land.!

(e) Mrs Cooke's reriatration (No,12) subjeet to the follawlnc modificati
namoly the pubstitution for the like partjcuylars of the following particu13*=-

"1.  To graze (ﬂ) 1 aow and (%) % horaze aver the lond 1ying to the west
"of the Sleuford—L&ndford road compriuud in this Regiator Unit and over
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‘nihe land belonging to ir Uhitfield.. -
"2, To dig.and iake sand from tho said land 1y1ng to the uest of -tkhe
"Sleaford—hlnd;.ord roade.

"3, A richt of turbary aver the vald land ly:mb to the wcvt of thc
“Sleaford-Lindford road.

"4, " A right of cstovers over the sald land lying %o the ucst of tha
"Sleaford-Llndford road," .

"(f) tha rogivtrauion of Kingslay Strawberriocs Ltd {ifo,14) suhjeot‘;o

- the following modification, noucly the subgtitution for the 11ke pﬂrtlculara

of the following pnrulculqraz—

. "1, To graze 3} cowc ovor »hc lnnd lying to the wes t of tho Slenfordv
"Lindford road conprzaod in this Registor Unit. .
%2, To dig and take sand from the said land.
M3, A right of turbary over the said land.:
"4. M right of aatovers over the sald land."

(c) Lr.AtkinB' rcglutratlon {ll0,16) subject to the following modificatiar
namely the substltutlon for the like part;oulars of the following particularaj-

", To graaze (a) 2 qows and (h) 2 horases over the land lying to the
“west of the Sleafard-Lindfard raad comprised in this Register Unit,
- "2. To dig and take sand from the said land, :
"3, A right of turbary over the said land,
"4, A right of estovers ovar the said land,"

‘(n) lirs Barnard's registration (Fo.18) subject to the following .
modification, namely the aubstitution for the like particulara of the followin

~ particularsi-

"1,  To graze (a) 1 cow and (b) | horse aver the lznd lying to the west
"of the Sleaford~Lindford road comprised in this. Roglster Unit.

M2, To dig and talce sand fram the said land,

"I, A right of furbary over tle said land.

"4, A right of estovers over the said .land."

(i the rogiatrotion of 'ilr and irs Grinsley (successors to Jrs 'ehling)
(}o.20) subject to- the fallowing madification, ncmely the substitution for .,

'_ the'like pnrtlculara of the following partlculars.-

"1, -To dig and taue sand from the land lylng to the west of the Sleaford-
"Lindford road cemprised in this Register Unit. : )
"2, A rizht of $urbary over tho said -land.

"1.. A rlght of cctavera over tha said land. "

(3) e 2llic's registration (I'0,22) cubject to the f0110\ing modificatior

" namely tho auhatltution Lar the 11Lc partloulars of tho follewing oartlcu;ars

"1, To graze } oowa avar tho land lying to the west of tho Sleaford-Lindi
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"road comprised in this Register Unit.

"2. To dig and take sand from the said land.
"I, A right of turbary over the said land.
"4. A right of cstovcrs over the said land.”

(k) the rcglﬁtratlon of J. Ellla % Sons {Bordon) Ltd (I'o.24) subject to
the following modification, namely the substitution for the like partlculars
of the folloulng particulars:-

"1. To graze 1 cow over the land lylng to the west of the Sleaford-andfo:
"road comprised in this Register Unit. ' \

"2. To dig and take sand from the said land. : g
"3, A right of turhary over the said land.

"4. A right of cstovers over the said land."

(1) Iirs Blaclwell's reglstrntlon‘(no.26) subjoct to the following

- modification, namely the substitution for the like particulars of the followin

particulars:-

"1." To graze {a) 1 cow and (b) 1 horse over the land lying to the west
"of tho Sleaford-Lindford road compriced in this Reg1stcr Unit.
"2, To dig and tale sand from the said land.
" "3, A right of turbary over the said land. .
"4, A right of estovers over the gaid land.”

(m) Mrs Youles's reristration (le.30) subject to the following modificati
namely the subs tltut1on for the like partlculars of -the folloulng partlculars.

"t, To graze (a) 1 cow and (b) 1 horse over the land lying to the vest
"of the Sleaford-Lindford road comprised in this Register Unlt. )
"2. To dig and take sand from the said land.

. "3, A right of turbary over the said land.
"4. A right of estovers over tke said land."

(n) liss Heather's registration (No.35) oubject to tho following
modification, namely the substitution for the like particulars of the followir
particulars:- o : )

", To ¢raze 1 horse over the land lying to the west of the Slca;ord-
‘"Lindford road comprised in this Registier Unit.

"2, To dig and take sond from the said land.

"I, A right of turbary over the said land.

"4, A Tight of cstovorn over the said lund."

(o) Er Conway's registration (Lo.38) uubgcct to the following modificatic

-nawely the substitution for the like particulars of tho followlng partlculaxa

"1. .To graze 1 cow over the land ljlng to the weat of tho Sleoaford-Lindfc¢
Myoad comprised in this Register Unit,

"2, To dig and talie sand from the said land.

"y, A right.of turbary ovor the said land. -

"4, A Tight of vstovarn vver Lhe waid landg"
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(p) Capt.Rawlins's registration {No.39) subJect to the follou1ng
modification, namely the subs tluutlon for the like particulars of "the
followlng partlculars.

1. To dig and ta%e sand from the land lying to the weut of the Sleaford—
"Lindford road compriced in this Regisier Unit. :

"2. A right of turbary over the said land.

"3, A right of estovers over the said land,"

(q) Mr Ilerridge's registration (No.40) subjecet to the followlng '
modiflcatlon, namely the subqtltutlon for the like particulars of the
folloving partlculars.

", To graze } cows over the land lying to the west of the Sleaford—

"Llndford road comprised in this Register Unit.

"2. To dig and take sand from the said land.

"3. A richt of turbary over the said land. ,

"4. A right of ecstovers over the said land."

I refuse to confirm the remaining registrations, namely Zntries Mos.3, 5,.
6, 8 to 11 (inclusive), 13, 15, 17, 19, 21, 23, 25, 27 to 29 (inclusive),
31 to 34 (inclusive}, 36, 37, and 41,

liv Mills asked for orders for costs in favour of the County Council,
Mr Connell, and irs Cooke. Sir Frederick Corfield aslied for orders for costa
against all the applicants for thc registration of rights of common (except
Hr Connell and lirs Cooke) whose claims kad been pursucd at the hearing.

Without laylng dovn any hard-and-fast rule, my inclination is %o award
costs to a gsuccessful party in a dispute as to righta of common, since suca
a party and his unsuccessf{ul opponent have in effect been litigating about
private rights enhancing or diminishing the value of their nroperties. I%
appears, -however, in the present case that most, if not all, of the
applications for the registration of ripghts of common were made at tho
instigation of IIr J. H.L111u5 wlio encouraged tho making of the appliecationg in
ordcr to support his own applicuation for the repistration in the Land section
of the Register Unit. . In saying this, I am not adversely criticizing

environmental acpect of the matter. ile could, of course, have supported his -

| application for the registration in the Land section of the Register Unit ULy

adducing such evidence as he could asgscemble of the cxistence of rights of
common over the land without persuading those whom he believed to be entitled
to nuch riyzhts to apply to hava them registered, Lut it does not scem o mo
that l'r Yaitficld'o costs woro wilovially incrongsoed Ly the registrations of
the righta. Indeced, thome registrations had the advantage ol maliing it clwar
upon what lr Ellis uas'relylnb to Support the registration of the land. The
impression left on my mind after hearing tho cvidenco was that Ir Ellis 1nq
his- fellow-applicants werc much more interestod in seccuring the siatus of

the land aa a common in the interesta of the community at large than in
gsecuring their own privato rights. It therefore soems to mo to be fair teo
regard the proceodlngs az a whole from the point of view of the incidence
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_of costs in the same way as a dispute about a land registration. In such

disputes it is not usual to award costs unless there is something in the

_ conduct of the case on the part of the unsuccecsful party to warrant such '’

a course. - llere the applicants for the registrations of rights have acted
in concert under the leadership of lir Ellis, and the evidence which they .
gave vas ag much in support of the land registration as it was in support -
of their individual rights resistrations. -I cannot. cay that there was
anything frivolous or vexatious about the unsuccessful applications - the
vorsct that ¢an be said about them is that they were mistalzen. On the other
hand, there wac equally nothing frivelous or vexatious about Lr ‘hitfield's
resistance of tho registirations - indeed he was justified in resisting all
but two of thom. In theso circumstances I make no order as to costis.

. I am required by regulatldn 30(1) of the Commons Commissioners
Recgulations 1971 to explain that a person aggrieved by this decision ag
being erronecus in point of law may, within 6 weeks from the date on which
notice of the decision is sent to him, require me to state a case for the
decision of the High Court. :

D;:x‘téd this 210-0( l‘dziy of {YLSINA“/J-EN 1'9_?4

Chief\Commons.Commiasidner



