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CON270uS REGISTRATION ACT 1965 Reference Yo 215/3/219

In the Maiter of Bearcwood Common, Cradley,
Hereford and Yorcester. '

DICISION

This dispute relates to the registrations at Entxy Nos 1 - 8 (inclusive) in

the Rights section of Register Unit Mo CL 101 in the Register of Common Iand
maintained by the Hereford and Worcester Countiy Council and is occasioned by
Objection No 412 made by Mrs M A Higgins and noted in the Register on 12 Jamuaxy
1971.

I held 2 hearing for the purpose of inquiring into the dispute at Yorcester

on 1 and 2 December 1977. The hearing wes attended by jir P C Davis, solicitor,

on behzl® of Mr G E Evans, the applicant for the registration at Eniry Mo 5,

Vrs A L Smellwood, the applicant for the registration at Enitry No 1, ¥r T L Davies,
the avplicant for the registrations at Entry Nog 2 and 3, and iIr D L Judge,
solicitor, on behalf of the Ovjector. There wiS no appearcnce by or on dehalf

of Ur F % Vlapctaff, Mrs M G Todd, Mrs G E H Tustin, and lir A E Brockes, the
applicants for the registrations at Entry Mos 4, 6, 7, and & respectively.

The land comprised in the Register Unit is almost entirely covered with brocken,
but there is a small amount of grasca. It is described as "commen® in the tithe
apportionment of 1841. Althouch this indicates that the land was then subject
to some right or rights of common, it is not evidence of the existence of any
of the rights claimed. by the applicants. Such rights must be proved by specific
evidence. '

sip Pyang iz Lhe owner of a cotiagre and garden with an area of 0.25% acres, the
northorn boundary of which adjoins the land comprised in the Register Unit.
This wos conveyed to lir Evans by a conveyance wade 16 Yovemuver 19595 beiween
(1) Jobx wvid Lambourn (2) Georme Edwerd Evens and wolstan Derel Dvanc. ‘the
percels ol this conveyance include (only zo for as the Vender nid the power to
crant the same) @ll righis of common and commonable rights wiaztcoever o the
properiy conveyed telonging or appercainineg upon or over (int : the land
comprised in this Regisuer Unit. i» Bvans's properiy was forxmeriy part of a
larrer proverty having an arcz of la. ir. lv., wnich wac conveyed with the same
words recarding rightc of common and commonxble rights by an indenture dated
22 lay 1940. The title poes back To an indenture dated 22 2y 1920, in which

thnere is no mention of rights of cormon and commonable rights.

1n Tyang said that when he rturchesed his property he saw a document about

2% couple of sheep, which led him to quentify nis rizht to groze in that way.
lir Zvans has never kept any sheep and, so far as he knows, his predecescor,
a Mr Lambourn, had no stock. It appoars that a llr Pooten, wro lived in

'r Zvans's cotlaze, kent one or iwo cows and pat them on the land in cuestion
(referred to herealfter, for convenience only, as "“he common"}. lr Pooten
left about 1940. Ze did rnot take any bracken. Since he purchesed nis
progeriy F» Evans has taken bracien and fallen woed from the common without
asking poermission from anyonc.  However, i 3 a Higgins, the hustanc of the
Objector, wio has lived in the neighbourhood since 1954, and ¥r & J Goedwin,
the Objector!s form tailiff since 1959, both of whom have frecuently scen the
common, have never seen lr Zvens doing this and there was no evidence that his
predecessomsin title had ever done so.
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tr P C Duvic contended that on the evidence ir Evans was entitled to the righis
which ne claimed by prescripiion at common luw. In the alterneiive, ix Levis
relied on a lost modern grant. Ix Judge coniended thai if eny of ir zvanz's
vredecessors in title ever nad 2 rignt to graze sheep, the non-excrcize of tra
right for the last 30 years was evidence that it had teen abandored. o fa
as the taking of bracken and fallen weoed was concerned, iT Judge relied cn
fects that there was no evidence of this ever raving been done by any of
Hr'Evans‘s predecessors in title and that Mr Higgins and I Goodwin had nevex
seen M+ Tvens doing it. :
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On the evidence before me I am not satisfied thzt there was any right of

grazing attached to lir Evens's proverty when he bought 1%, and I am not satisfied
that the taking of wood and bracken by lir Evans has been of 2 sufficientl
continuous nzture to indicate to the Cbjector that a right to do so was being
asseried. '

Mrs Smcllwood's property has an area of 0.087ac. It consicisc of a cotiage
without any stabling. s Smaliwood and her hushand use it as & weelk-end
cottare and so have never kepl any animals, but they have collected Tire-wood
from ihc common. ihoip predecessor in title was Hr. R Hicloman. He let the
cotiame to lMr R J Clinten, who guve evidence. ir Clinton zlso did not keep

any animails, but he cut bracken on the common. Mrs Smallwood did not, howeveX,
apply for the registration of a richt to take wood or bracien. Doth L3 Smalilwood
and > Clinton based their beliel in the existence of rights of grozinr upon what
they had been told by Mr Hickman. This, in my view, is insuflicient to support
the risht to graze one pony, vwhich is the only subject of trs Smallwood's
registration. ) '

a.
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Fach of the farms in respect of which ¥r T L Tavies registered righics
fields ndjoining the common with gates opening onto it., Mr Daviez purc: sec
Mosewick Farm in' 1959 and he became the tenant of Barrow 1ill Furm at the zoowe
time, buying the latier three or four years later. There is no mention of
rights of common in his documents of title, which go back to 1919. He said
that in consequence of having; been told about common rights by his predecessors
5 ovmers and Lenant he had gresed up to 12 cattle and 70 or 80 sheep on the
common and collected bracken and firewood, and thai ro one hud ever said that
he had no right to do so. ur Tavies's immediate predecessors had acguired
bracken from somewhere, for ithere wus bracken in the caitle byres wnen ne teok
over. i Clinton remembered that iir R Hiclocman, who soid Darroew 1Aill Tarm to
Mr Davios, used to keep sheep and cattle on the common in the 1950's. I Hicima
had abvout 20 ewes,a dairy cow,and cne or two store cattle. He also cui orecken
on the cormon.

3]

r Higrins agreed that ne had cometimes seen Mr Davies's catile on the comzoxn,
but said that they hud strayed from losewick Farm. On these occasions

iy Hisgins told iiz Davies about it by telephone. Ur Hizgins salid that
vir Davies thanked him and said that he would send his boys to drive the animals
out of ihe common. Lir Tevies agreed that he thanked lr Higzins for letiing
him know, but said that this only hzopened once and that he did not Tremove
itne coitle immediately, but left them until the evening, adding that ne would
nave removed them immediately had they been trespassing. Heither witness
szid th.t on any of these occasions did ;T Davies say thai he considered izt
ne was entitled to put his animals on the common. Tr Devies's son said that
his father had put sheep and cattle on the common from 1959 onwards, usuwally
during three or four weecks in August.
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In o 1 us there was any divergence between the evidence of iir iigping and
Wr Daviegs and his son, I prefer thot of ir Higpins wno cecmed o me Lo oo &
more reiiable witness.
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Ny Davies seemed to me to be 2 man who would not have failed to tell Mxr igzins
to @ind nhiis ovn business if he had claimed to be entitled to tuxn nis cattie
onte the common as of right. In oy view, Mr Iavies's cattle were on the comzon
either because they had escaped from his flelds or because he turned them out
regardiess of wheiher he had any right to do so. There was no evidence of a
Clulm of right acquipsied in by or on behalf of the Objector or any of her
predecessors in title.

ir Davies's son, presumably on the advice of his solicitor, said that he relied
on 30 years enjoyment under the Prescription Act 1832. In order to fall witnin
the ambit of that Act enjoyment must be nec vi, nec clam, nec precario. The
essence of prescription under the Act of 1832 is that there should have been
enjoyment with the acquiescence of the ovner of the servient tenement for the
necessary period dovm to the time when the dispute arose. I ap satisfied

on the evidence that there has been no such acquiesence by the Objector.

Mr Higgins, who acted as her agent, asked for the removal of iir Davies's

cattle when he saw them on the common, and any taking of wood or bracken by or
on benalf of lir Davies was without lir Higgins's knowledge.

For those rcasons I refuse to confirm the registrations at Intry Nos 1, 2, 3, and
5. Therc being ne evidence in support of the registrations at Eniry Hos 4, 8,
T,and 8, T alsc refuse to confirm those registirations.

I am required by remulation 30(1) of the Commons Commissioners Regulations

1971 to ecxplain that a person aggrieved by this decision as being erroneous

in noint of law may, within 6 weeks from the date on which notice of the decision
is sent o him, require me to state a case for the decision of the High Court.

Dated this 25w day of <D‘=/‘MA..J..A/§ 1978

Chief Commons Commicsioner



