~

3862

COMMONS REGISTRATION ACT 1965 Reference Nos 215/3/3 -~ 5

In the Matter of Common Moor, Croxley,
Hertfordshire (Mo. 2)

DICISION

These disputes relate to the registrations at Entry Nos 1 to 7 in the

Rights Section of Register Unit No CL 36 in the Register of Cormon Land
m2intained by the Hertfordshire County Council and are occasioned by Objections
Nos 22 and 1ll7-made by the former Rickmansworth Urban District Council and
noted in the Register on § November 1969 and 1 February 1972 respectively and
Objection HWo. 83 made by the British Waterways Board and noted in the Register
on 18 YNovember 1970. -

I held a hearing for the purpose of inquiring into the dispute at St Albans
on 5 March 1981, The hearing was atitended by Mr J E Hudson, solicitor, on
behalf of Mr J G Foster, the applicant for the regisirations at Entry Nos 5
and 6, and Mr and Mrs S J Cox, the successomin title of Dr R H Leach, %he
applicant for the registration at Entry Ho.7,and byifr- A R Hignett, solicitor,
on benzlf of the Three Rivers District Council, the successor authority of
the former Rickmansworth Urban District Council. There was no aprearance
by or on benzlf of any of the applicants for the registraiions at niry

Hos 1 to 4, There was nc aprearance on behalf of the British '‘Rterways
Soard, but Objeciion Jo. 83 was met by 2 modification of the registration at
Intry Jo. 1 in the Land secticn of the Rggister Unit.

. Hignett stated that

ig t e was instrucied not to mursue Objections Hos 22 =nd
117 in so far as they related o the regist

rations at Zntry ilos 5 and 5.

Tre regigitration 2t Intrry Jo. T is of = zizht %0 sreze 2 cows 2héached o
L) o = -
dollcew Tree Zouse, formerly mowm as Hollow Tree urm.

“he present curtilage of Tollow Tres Fouse is 120 £ by 185 £3, *the whole

of the part not ouils upon Yeing used zs She gerdien of 4 privaie residence.
wnen kmowm a2s ollow Tree TFerm 11 alco conprised some agriculiural land, being
dlescribted a2s "an szctive litile fzrm" fne only evidenca of rights of common
atltached fo the farm was that it was let in 1915 with common for sheep on
Crexley Green and {or covs on CJonmen llcor, no numbers beinz specifizd.

The agriculturzl land was-dicrosed of zany years 230, but the oimers of Yilow
Tree House were includad in lisis cf cemmoners drawn up in 1932 and 1951 by she
scoxmoners of Croxley Green, the apzlicanis for the zegiztrotion 21 Mitry Ho. 1
in the Land section of the Register Unii, and on 31 Jenuary 1657 Dr Lesch
attended a meeting of the Comoners. This meeting eld Zor the purpcse
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r Hignevt did net dispute thai

S0 grage cows on Common llcor was
attached tc Jollow Tree Farm : in 19106. Prirmn fac? ication

+1

cf thet right would .be zoverned by the docirine.o»f levaney -and cocuchancy and
would have been zprnoriionable on-the division of the proveriy. There was 1o
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evidence as to the area of Hollow Tree Farm in 1916, so Mr Hudson called
evidence as to the capacity of Hollow Tree House. Evidence, which was not
disputed, was given by Mr J H Foster, who has farmed at Croxley for over half
a2 century. His opinion was that if the garden of Hollow Tree House was

given over to the production of hay and roocts, just enough could be grown to
keep two cows through the winter. He said that it would be wise to supplement
this by purchased concentrates, but that it would be possible to keep the two
cows alive on the home-grown produce. In my view, what one might call this
cedieval standard of animal husbandry is sufficient to satisfy the requirements
of levancy and couchancye. -

As an alternative to levancy and couchancy, Mr Hudson relied on the agresment
between the commoners made at the meeting on 31 January 1967, and. in support
of this limb of his argument he referred me to Harris and Ryan on Common
Iand, p.54, where it is stated that the number of animals may have been
fixed between the commoners. However, it is also stated that no commoner
would hzve been bound by the agreement unless he had been a party to it.

I see no reason to differ from this propositicn, which is fully supported by
the citation of Bruges v Curwin (1706), 2 Vern. 575. If a commoner who has
not been a party to such an agreement is not bound by it, it must follow

2 fortiori that the owner of the soil cannot be bound by the agreement unless
ne has been a party to it. Here the agreement was made between Dr Leach and
the commoners who were present at the meeting. The owner . of Common loor, the
forzer Rickmansworth Urban District Council was not a perty fto the agreement,
which could ‘therefore give no right to Dr Leach against the Council.

levancy and couchancy. - ilr Hignett arzued that the doctrine of levancy and
cocuchancy can have no application in this case, where the alleged dominant tenement
iz 2 private dwelling-house and garden, which would not be capable of supporiing
“any livestock in its present condition. He said that it would be difficult

© cenvert the garden’ back to a condition in which it could sustain two cows,
rnd.ne alsc suggested that this would be a change of use which would require
olanning permission, which might be refused. Dealing with the latter poins

: » 1t dees not zppear to me that 2 right of common could be destroyed oF
zlztion relzting to town and couniry planning in the absence of an express
crevision so that effect., Furthermore, it is provided by s.22(2)(e) of ihe
o and Country Planning Act 1971 thzt the use of land for the purpose of
sriculiure does not involve development of the land for the rurposes of
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I ocne aecepts, 2s in ay view one must, that a right of common vas atiached

5o Zollow Tree Farm as a whole, the fact that it might be difficult or
uneccnoniic oxr even foolish to use some part of the farm for the vroduction of
canizal feeding stuffs does not deprive the owner of his right to do so, should
1 De s0 ninded.  Ir Iignett very progerly did not contend that the right nad
2gen abandoned: he relied on the present state of the land - either it had
aever been suitable for animal husbandr: or its change into a garden had
rendered it unsuitable for that purpose. -

-ne feeis of this case are indistinguishebdble from those in Carm v. Lambert
(1262), L.R. 1 3Zx. 168, where the dominant tenement consisted of a cotiage
and 2 starle with a garden and crchari. This, Willes J. said, was not the
case of 2 dominanit tenement so changed in. character that cattle might not be fed

off 1ts produce. The learned judge sa2id that it was in a state in which it
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might easily be turned to that purpose. Mr Hignett described that process ag
difficult, but that dces not, in my view, make Carr v. Lambert a precedent
inapplicable to this case. The same change would have to be made in the
dominant tenement to make it suitadle for the keeping of cattle in each case.
The fact that to Mr Hignett it seemed difficult, while Willes J. said that it
might easily be done, dees not appear to me to be a material distinction
between the two cases. One can envisage cases where some major change in
the dominent tenement might be reguired, such as the imporiation of top-soil
into an exhausted gravel pit. This, however, is not such a case. All that
would be required would be to cultivate the land for agricultural purposes
instead of continuing to use it as an amenity for a dwelling-house, which is
exactly the change which would have been required in Carr v Lambert.

For these reasons I confirm the registrations at Entry Nos 5, 6 and 7. In the
absence of any evidence regarding the other registrations, I refuse to confim
them. )

I am required by regulation 30(1) of the Commons Commissioners Regulations
1971 to explain that a person aggrieved by this decision as being erroneocus
in voint of law mey, within & weeks from the date on which noiice of the
decision is sent %to him, require me to state a case for the decmslon of the
High Court,.

| I‘B. | day of m“’r:g' 1081




