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CCLZCHS RICISTRATION ACT 1965
Rererence o.19/3/31

In the ifatier of Ewell ifinris and Scotland Commen,
I3

Tomple Twell with

iver. Xent (¥Fo.1).

Tais dispute relates to.the registration at Entry Fo.t in the Land
seciion of Register Unit ¥o.CL 33 ir the Register of Common Land maintained
ty the former Xent County Council and is occasioned by Objecziion No.8 made
by liss J.i.Loring and iirs C.lL.R.Brown, and noted in the Register on
11th September 1969.

I held a nearing for the purnose of inguiring into the dispute at
anterbury on 1614 ovember 1972 cnd at Dover on 20%h Iovember 1975. The
earing was attended by ir Ian Fomer and ir T.J.Forbes, of counsel, on dekaly
i the Temple Twell with River Parish Council, the applicant for the registration,
and by lir T.Hegue, of counsel, on behall of ‘“e Ob jectors.

Q QO

e Parish Council's case was that the land in question fell wiagiin the
definiticn of "common land" in section 22(1) of ithe Commons Rezisiratiion
Act 1965 by being subject to the right off common. regisiered at Zntry o.l
in the Rigats sectien ol the Register Unit, Tais was a rigat not atiacaed
to any land "(a) to graze 50 oxen and 200 sheep; and (b) & right of estovers,
"heinz a right to cut wood and pea sticks, grass and litter over the whole
'of the land comprised in this register unit”, registered on the applicatiion
of the Parish Council "as trustees for parishioners of the Parish ot Temple
"Iwell with River who are owners of the right".

The docunerta“J evidence relating to the land comprised in the Regisver
Unit begins witk an eniry in tke court roll of the court baron of John Angell,
esquire, lord of the manor ot Temple Lwell, neld on 15th December 1763. The
homage presented twelve named perscis for turning stock upon Zwell Hinnis
without having a2 right to do so "witli damage resulting to the Tenants'.

Apart from some references in local histories published in 1800 and 1829,
the next relevant document is the tithe map of 1842 and the apportionment
annexed to it. Doth ESwell iirnis and Scotland Cormon {then wnovm as Cotland
Minnis) were stated to be in the ownership of Angell Beredict Jozn Angell,
Esquire, as lord of tke manor ané in the occupation of WParishioners", and no
tithe reni-charze was apportioned ito either parcel of land. T;e area of
Cotland Minnis was stated o be 17a.0r.37p. and that ot Ewell lMinnis to be

58a.1r.Tp.

BJ 1895 1> ingell had been succeeded as lord of the manor by Ir T.70.Tatson,
in whose family %he lordship of the manor kas since descended. A dispute
baving arisen as to the use of a pati across Bwell dinnis, ir latson wroig o
the Chairman of the Jarish Council on 15th February 1895 in the following terms:-
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", .... I have no desire to hinder or ecven %derny the rizhid of way
"$o the Mimnis for parischioncrs of Dwell - that I cbject to is the

"uze of it by Alkham and otaer people as a Public right of way arnd

"in upholding that position I hope to have and think I ought to

"hzve the Help and Co-operation of the Council, as also in mainiaining -
"for the Parishicners of Ewell their rights of Commonage — such as tzey

"are - which at present are enjoyed by Alkham and the Gipsies unier

"favour of Alkham. The only exception being lir.Higgs who draws much
"yaiuable Litier with my entire goodwill provided other pariskiorers

"do not went it."

From that time onwards the Parish Council has endeavoured to protect
what it believed 1o be the rights of the parishioners over Ewell Linnis.
Thus, on 20th lMay 1901 a meeting was held to consider tae turning of horses
onto the ifinnis by gypsies, "thereby iaking the grazing oighis of the '
"2erishioners'.

During World Var II Ewell linnis was requisitioned and put urder the
plougk. 2y thic time the lordship of the manor kad passed do IMiss iladeline

2t3on. XMiss Watscon did not claim any compensauion for the recuisitioning,
but the Parish Council engaged in correspondence with the Kent Ver Aggzcultural
Zxecutive Commititec regarding ithe release of the land. In a letter of

in Sentember 1945 the Clerk of the Pazish Council stated that he had been
inGiTucicd to point cui that “"Twell iinnis belongs to the generzl public”

and +o ack Tor it to be released as soon as possible. On 24tk January 1946
the Clerk wroie a letter in whica he stated:-

o W

1

"T am wondering whether in view of the land being commoen land some
"payment, even = nominal rent, should not be paid to the Parish Council'.

In a letier dated 12%th April 1946 the Clerk siated that he had been asked
to peint out that it was only the people of the villaoge of Temple Ewell who
previcusly exercised grazing rights and that the Parish Council exercised &
measure of conirol over the use of tie land az a caravan site.

tiss ‘watson died while Ewell Linnis was under reguisition, and on

. s

<% Yarch 1948 the Clerk of the Parish Council wrote a letier to the solicitors
actirg for her perszonal representatives in which he stated:-
" Council.have, for some time, been in correspondence with the )
"aipriculiural Commitiee as to compersation for the use of the land Tty
"the Commiiice, in order to ensurc Iuat the Ilinnis reverts, as soon as
"may be, to common land for use by fthe public!.
To +this the solicitors replied that it was intended %o be put dowm ¢
grass on ithe determination of tae reguisitioning, so that the graziers, whom

3 «cF

~y
they defincd a2s the parishioners of Temple Zwell, should have the beneiis
of good pasiure land.

Pollewing upon Miss Yatson's death,the Temple Ewell Estate was puv up
for sale by auctiion on 19tk September 1948. Before the auction the Clexit of
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the Parish Council sent to the auctioneers a letier in which ke said:i-

"”“e Parish Council wish i$ to be anncunced at the sale that the
"ownership of the llinnis comprising common land of T'fi acres

" S.Nos.13, 14 and 7, Temple Ewell Parish) mentioned in the
"Conditions of Sale of the late ifiss Watson's estate is in dispute
"by the Temple Zwell Parish Council". '

It is apparent from the terms of the letter that it referred io boix
Zwell dirnis ond what has now becomz znowa as Scoilend Common. 3Sefore ihe
sale there kad been some correspondence hetween the Parish Council and the
solicitors acting for the personal representatives of lliss Vatson, in which
it was stated that Dwell ilinnis had been in 4he possession of iss Tatson
and ker predececsors in title as land appurienant to the manor and had been
grazed Ly the parichioners of Temple Zwell, but it is not apparent vwhy
Iiiss Vatgon's ownmership was being disputed by the Parish Council., However,
the land was withdrzvn from the sala. y
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as zmight exist as ¢ any suck rigats. I
during the currcncy ci tle agrelsment payable in recjpect of sihe linnis or any
oa:t o* DLTLs o_ it or an* other prolid or income o be derived therciron

cern the Zrecholders and tle Parish Council.
T“u Council uc:nouledgcd thzt tne Zinnis wos the cbsolute property of the
regholders and it vias agreed that no other righis exisied or should be claimed

cver it by ta rich Ceuncil or any person or corporation claiming thAzougz
unger or in ‘*ugt for it. The agreement was to be binding on the treehsliders

and the surviver of them oniy =znd not on their successors in iitle. nally,
T rothing in the agreemeni sheuld in any wey involidate <z2

sristing rights of the ccmmoners..
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Tiis sgreement is 2 somewhat remarizable deccuments. It is based uvon tze
przrise that the parishicners had scme righis eover tae linnis as Torner
copynrolders of the moner. This wos a2 legzl impossibility, Tor it is long-
setiled law that parls.lcnbru or irazuitants cannets as suehr asve any riznt of
coumon: sec Gatewerd's Case (1607}, 6 Co.Rep. 59b. It is, however, possible,
and inceced probaslc, that some parishioners were entitled to rishis of common
as tihe guccessors in title of former conyholiers, wiaocse rig hus would huve been
precerved wihen their copyholds viere endranchised. Any such rights were

expressly saved oy IThe agreement, and even il there had been no such exprass
soving, an asgreencnt belween the freeholders and the Porich Ceouncil Tox the
division of any rents and profits aceruing Jrom the land could not have hnd
any adversze cffzsct upon persons entitlied to riphts of common over it

.%his zgreement was Tollewed b5y one even more rcmarkanLe. Cn 27%h July 16062
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s agent for the freeholders,
» L.G.Dodd, whereby the Council,
choliers, licensc ﬁd zutzoriced Ir Jurnett and
rd cultlva;c :
acr

ir Zoed to entor uneon

i innis (tuit not Scotland Commesn)
upen pzyment of I1 per e per annum to bBe paid to the Council and shored
veivween the Council and the freeholders in accordance with the terms ol the
1951 agrecment. I{ seems somewhat sirange tiai the licence was granted ty

"the Council rather than by the freeholders, but what is really remaricsble is
a2 recital fthat the Council-as representing the parishioners of the Parisn of
Temple Zwell was entitled to 2 right of common of pasiure upon Ewell liinnis.
T

one assumes, as is likely to have been +the czse, that some of the parizhioners

were entitled to righis of common as the successors in title of former

?yhOlue“a, that did not make the Parish Courcil entitled %o any right as

sresenting thoce parizhioners. The parishioners in quesitich were entitled

ir righis as against the 1“reel&olc‘\m:3,ar‘d the Parish Council had no legzal
any kkind in the matter. It would have been open to any person

d toc a rlgat of conx on, whetner a paris hioner cr nct, to compiain taat

to i» Burneit and ¥r Dodd was an infringement of nis rigat.

4 has been sitated that the agreement of 1962 was supplemented by an oral
agreement that Ur Burnett and lr Dodd weuld leave a wide piece of the iinnis
ail ar ound the nlcugned area where tihe rights of theée cemuoners could Say
where peorple could move freely. This was done, and the Cleri
ol thc Par ch Council received the licence fees, naying over half to the
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arish Council zpplied for the regisiration of
a ommon as comnen land. Hoving taken the tdvice
e} arishk Councils, the Parish Council then
into ancther remarkahle iransaction. DBy a deed made 4th June 1668
a7 reosidenis of Temple Ewell with River, collectively cescrited as
Wmee Asscnting Commoners', and the Parish ounczl it was recited that the
Courci_ in dezling with the freebolders bad for many years past actad &s the
szroesentatives of the persons in the parish entitled to rizhis of common
o = and Scotland Common; that the Asseniing Commeners claimacd
t c entim;ed rizhts of common ensbling them to graze animals and e cus
Tirewgod and pea-ciicis and grass and bracken fer litter for tkeir private use;
and that the assensing Commoners were desirous of transierring tb ichis.
of commion to the Council with the intent that,firgily, the Council i
thcreupon as a commoner annly for the registraition of its righis tie
Acy of 1287 and seceondly, "hcqu for ¢ on nold end adminis } T

wou-d in due course have succeeded to the righis of the 4
- doed nad rot been exccuicd and the rigkts had been r
ict of 1969. The owerative part of tze desed stated that the Assentin
Ccmnoners tkhereby conveved to the Council their righis of common to e

. on trust.

.

o

transferred in trust for itk sentinzy Comzonerzs znd for %
€3

S

4
0
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Cn 2%s% Juao 1968 4he Parish Touncil anplied fer the registration at
Entry Ho.1 ir the Rights section of the Register Unit. Wo other person
applied for the registration of any rights cver the land in guesvion, so that
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of Yecommon larnd in section 22{(31) o

alieraztive unon thc second limb of t

tha rezistration on the ground tha £ 2 manor

subject to riguts of common. Cn the ev:dencc,_I nove ne doubBt thiat the whcle

ol the land was ai one time waste land of the manor. iir Hague, while not

actually conceding the poini, did not sericusly argue that Scoiland Common ics

ret suil J“Ste land of ke manor. On the evidence, I am quite sotisfied iz
A

e

iv is. ¢ position with Dwell linnig is, however, different. Ii was ploughed
us while under requisition during ‘ozld ¥Wer II, and sirce 1956 the Parizh
Courncil cnd the freeholders nave been sharing the renis and D*O*lts between
tremselves, iir Romer relied on the fact that an unpleugzed strip has been

left arcund the linnis. The zgreements of 1956 and 1962 reiating to th
farming o the land do not differeniiate between what is to be ploughed and
whzt iz de¢ e left umpleughed. In my view, tze whole area can now pronerly
be clacs 1:l€d as Tarmland and has long since ceased to be manorizal waste.
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»otn ons T confirm the rezi t*ation with the following
medificaticn := namely the exclusion of Twell itnnis.

n 30(1) of the Commons Coﬁ::sgloﬁe*"

I am reguired by regulatio
Regulations 1971 %o explain thai a terson aggrieved by this decision ED being
arrcneous in scint-of law may, within 6 weeks Irem the date on which nolice
or the decisicn is sent to aim, require me to state a case for the decision
of the Hign Court

L%
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Tated vkis i sy day of <:{




