COMIMOUS REGISTRATION ACT 1965 . Reference No,20/U/20

In the I'ntter of Poorg Iond allotmnnts,

Mlatment tond, Codiche-d, Tvlon U.D.

Iancnnhive.
pECIQlQﬂ

This refeorence relates to the nuestion of the owmership of land lmown as
Poors Land Allotments, Allntment Road, Cndishead, Irlom Urban District, Leing
the land comprised in the Land Section of Register Unit He,C.L.6 in the Repister
of Common TLand maintained by the LIrneashire County Cowneil of which ne person is
registered under section " of the Commons Remistration Act 1965 as the owmer.

Following upon the public notice of this reference no person c¢laimed to be
the frachold owmer of the land in nuestion, bhut the Charity Commissioners claimed
to have information as to its ownership sending to the Clerk to the Commons
Comminsioners an affidavit sworn on 12th June 1972 by Mr, J. ©. Baylis, a ligher
Fxecutive Officer cmployed at their Horthern office in Liverpool.

I held a hearing for the rurnose of inacuirine into the question of the
ovmeorship of the land at Preston on 21lst June 1972,

At the henrinr the Irlsm Urban District Council {("the Council') were
reprasented by Mr., J. Massey, their Chief Adminstrative Assistant; he nsubmitted
-that the Council should be regintersd wnder the Act as owner. The Charity
Commirsioners were not reprasented; liv., Taylie in narapraph 7 of his affidavit
subnitted that “the reristration aunthority should be directed to vreglster as
OMNeTS...... the trusteen for the poor of the ancient township of Barton-upon-
Irwell'.

Refore deolinm with these conflicting submissions, I should, I think, record
that the Council and the Choarity Comninsioners appeir to me to he agreed on nearly
every matter of importnnes which was mentioned At the he-rinm, The frects set out
~in the affidavit of lr. Baylis were accerted by lMr, lassey: inderd these facts

vere confirmed and amplified on mony points by ifr. Massey as the Council was able
to produce the original indentures, a complete copy of the 156 Award {(with map
annoxed) and a print of the 1997 Rules referred to in the affidavit or ir the
evhibits thoreto. They arreer that I should conclude (as I do) from their evidence
that the 1ad is h~ld on charitable trusts for the poor of a locality situate in
or avound Irlam (they may differ as to the bourdaries of the locality) and that the
lond i or ourht to be vented in whoever now holds or is hereafter lowfully
appointed to hold it on these charitahle trusts.

Tha differencne batweer the Cowncil and the Charity Commissioners is, I think,
as follows:= lir, Baylis in pwrorrnnh 5 of his affidrvit submits that the land is
vested in the perronal renresentative of the svrvivor of the persons who were the
overscers and churchvardens on the lst Jonuary 1926 (the commencement of the Taw
of Proverty Act 1925) of four narishes into which in 1895 the tovmchip of Bartone
unon-Irwvell had heen split topether with the churchiardens of the tovmship, if any.
Thn evidence of Mr. MHasrey included information about many local matters which ware
not mentioned by Mr, Baylis in his affidavit and about which I should 2xpect the
Charity Commissioners tn have no information; Mr. Mrsa~y submitted that on his
evidence I should conclude thnt the Council wr~s now sole trustee of the cheritable
trustc and thrt the land was vested in the Council as such,
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Form~1ly T conld rasnlve thin difference by sdopting the form submitted in

nrrasraph 7 of the aftfidevit, beetuse iF tha Gomedid in an -, linasey submits
aole trustee, T would nat bye diveckine Lhe regictrotion autho=ity Lo rerinter 'tha
truntec.. ', devesate from the Counedil 'z elnim to be mole btrustee. HBub 47 T am

nble tn neme the Counnil as otmer T ghould, I think, reject thisc selutinn hecauvgn
in my view the dct eontemplates that T 1h111, if I ean, put the name of thp owner
in any direction T may rive to the re~istration avthority under section 8. I have
not overlooked th-t the form snlmitted by lr. Baylis accords with that adopted by
the Chief Commissioner in his decisions dnted 3%rd li-rch 1972 re Bodham 25/U/6,
dated 27%rd liay 1972 re Poor llead 10/U/3 dnd dated 25th July 1972 re Mannton 9/U/10;
but in all these e¢ases, the evidence before the Chief Commissioner was insufficient
vhen he mnde hin decizion to ennble him to name the persons who were the owner
trustees. '

The land comnrised in this Rerister Uinit h"ﬁ an area of about 5 acres
Before 1968 it was divided into 70 nllotment cardens, let as such; in Pebrunry of
that yeor 22 of these were grassed over snd have since been used os a public open
spnce; the remnining 48 are still let =5 allotments.

The land wrs na rerards the rranter part held in trugt for the lahowing
poor of the Homlnat of Codishecd wnder an Inclosure Awnrd dated 30th Jannary 1856
and_ ~pproved by the Inclosure Cemmismiennrs on Gth lHarch 1856, »nd ~r¢ raomards the
Joss port held on the same trust under two indenturcs dnted 3rd liny 1870, By
the 1050 Awerd the ~lleatment wias made to "the churchwardenn pnd overseers of the
noor of tha towmshin of Barton~-unon=Trw~ll'", By the two indentnres of 3rd kMay
1570 the land thereby convered wan pronted to persons therein dencribed ~s 'the
churchwardens and overceers of the poor of the township of Brrten-upon-Irwell'
ench indantnure ceontninin~ a recital of other lands h-ving been taken hy the Chenhire
Fines Crmmittee for the purvosmof their reilwey. HMr. Massey, ~ho iz 32 yonrs of
are, had Jived in Irlam all his life, »nd beon ~mployed by the Council for the
last 10 years, was able to identify the lanAd in thie Register Unit with the Lland
held on trust for the labouring roor mder +he 1856 Award and the two 1870 indentures

. Rulea for the Government of the Iand ~t Cadishead Allotted to the Poor were
revised nt-a meeting of the Trustees and Allotment “rrdens held on 9th Arril 1897,

In 1910 thr Honse of Commons was . precented withaReport made for the County
of Lancaster to the Chority Commic:i:ioners by their Assistont Cormiscionenr;
lir. Waylis in his ~ffidavit exhibited a copy extract ("the Report Ixtract”) headed
"Cadishend Allotment Land" which referred to the land I am now considerins and
which sets out in some detail the history baefore 1910 of the Charity as above
surnmarised.

The Report ¥xtract contnins the fnllowing paragraph:-

"In 1R95 the ~ncient township of Barton-upon-Irwell becrme split

un into the four civil parishez of lrc)es, Barton lloss, Davyhulme, nnd

) Irlnm, md” the oversnors of the last-mentioned parish thereupon called
upon the old oversaers to transfer to thom the funds in their possession.
The 0ld overseerz havine referred the matter to the Charity Commissioners,
the Commissioners informed the oversecersz of Irlam thwt in their opinien
the.ovarsaern of all four divisions together with the churchwardens, if
ony, of the township of Rarton-upon-Irwell were the trustees of the Charity,
and that the proper courge wrg to transfer the cash to the Official Trustaes
of Charitable Funds. Befere, however, this decision was given the old
overseers had poid the money into the Adelphi Rank Limited at Cnhdishead
(now the Lancashire and ankshlre Bank Timited), to the credit of "The’
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Overserrs of Irlam™ (the now civil varish), in the nome of James Androw,

the assistont avergesr, and in rpita of th~ decizion tihne overseers of

Il have continvad to keep the managenent in their own hands but exercise
it throurh two "alletmont wrrdens,' being inhabitonts of Cadighenad, sppointed
by them in aceordance with the 105th rection of the Act of 1845 ahave
mentioned,!

By an indenture date? 13th July 1914 to which the parties of the first rart
vora {five individuals theroin cllal "the Allotment Yardens of the Allotment'
thereirnftor mentioned it was wiitnessed that the Aldlotment Y¥ardens in pursumnece
of the fmall Holdings nnd Allotments dct 1908 and with the sanction of the Roard of
Agriculinre rnd Fisheries testificd by their official seal being thereunto affized
did transfer to the Council as Janitary Authority for the district within which
the hamlet of Cadishead was situate the managerient of the said Allotment.

The investments held for the Clharity as being or representing thone mentioned
in the Report Extract now stand and have for many years stood in the name of the
Council.

According to the Records of the Council, after the 1914 indenture no warden
was apnointed and the Cowneil then gtarted and hos ever since allocnted the
allotments and collocted thn rents; this for the last 10 years being within
Hr, Massey's own lmowledpe. In recent yeors it has been more and more difficult
to allocate allotments, it beins encier now to obtein what was formerly prown and
peonle have eanier lnirmre interests than before.

In 1960 the Counnil considered using some of the #llotments as an open
gpace; an inauiry of the Charity Commissioners resulted in the Council being passed
on o the ilnister of Housing and Toend Government. YWith a letter dated Sth Mareh
19458 (produced to me) in pursuance of his power rnder section 22(1)(b) of the
Lend Settlement Facilities Act 1919, and sestion & of the Allotments Act 1925 he
consenked to the spmroprintion of part of the land for public open space purposes,

lir. Massey had no lmnwledre of the persons who would (as mentioned in
naragraph 5 of the affidavit) be the overseers ond churchwardens on the lst
January 1926 (commencement of the Law of Property Act 1925); there ware no nerzons
o far an he knew who would now £0.£ill the d~scription "The Trustens for the Poor
of the Arcient Tavnshin of Bartoneupon-Irwell”, '

M the evidence bhefere me, I find th~t ever since 1895 the Gouncil. or their
rredecessors the oversenrs of Irlsm have been in ponsession of the lend ond
controlled and manared it as o'mers holding it on the charitable trusts above
mentioned, thnt such roszession and control has heen in pood faith and hnn resultad
in the 1-nd beine nsad ir ncenrdance with or ng far as practiecnble and as near an
may Mo in accordance with such trusts, that the opinion ("the 1895 opinion") of the
Charity Comminsionrrs mentioned in the Revort Extract would, as to the trustees
have been most inconvenient practically te implement because the land would have
come under the control of overnnera and shurchwerdens of parighes who were only
remotely conacerned with the subject matter of.the trusts, that neither the Charity .
Commispionars nor rny other anthorityr took any proceecdingss to implement the 1895
opinion and in pnrticular n» action hy or on the relation of the Attorney General
for this purpose wvas ever commenced, Lthﬂ. such lack of precerdinms was in the events
which happened beneficinl to the Phnrnty hecanae they wouvld have involved the Charity
in trouble and expense quite disproportionnte to the practicnl advontage to anyene.
In these cireumstences I ghould, I think, eonclude that the de facto trusteeship of
the Council since 1895 has heen repularised de jure. Accordingly on the cvidence
hefore me I prerume that shortly after 1910 when the 1395 opinion wrs reported to
the liouse of Commonsg, en order which has since been lost, wos mnde appo1nt1ng the



Counail to be sole trustee of this Chnrity onr alternatively a lettor which has
hoaen Lost wos uritieon on behals a7 bhe Atievney Geoeral recording that he hed no
o the Gommicld ocoting oo osole trantees On osuch premmption Bhe Tnnd
wonla, Tothinie, huve vestad in the Cooneil under fhe transitionsl provigion of the
Taw of Propﬂrfv Aet 1925 mentioned in the affldav1t of kr. Baylis and is still so
vonted,

ondaeiion

For those reasons I am ratisfied thet the Council iz the ovmer of the Jard,

and I shell accordinmly dirvect the Leneashire County Couneil o~ repistration ~nmthority
to vesictar Irlam Urben District Covneil ns the owner of the land. As above appears

this direction iz on the basis that the land is held by the Council on choritable
trusts; it is5 not, T thirk, anproorinte that T shonld direct the repistration

anthority to note this; this is a matter for the Cowmnell, see regul-tion 23 of the
Commons Reriztration (General) Negulations 1966. :

I am required by remilrtion 30(1) of the Commons Commiscioners ﬂ”ﬂ]#tionu
1971 to explain that a person aprricved by this decision as being nrroncous in
peint of law may, within 6 weeks from the date on which notice of the deci Aion is
sent to hxm, requirn me to state a case for the declslon of the High Court.

Dated this 1i N gay or 0 cloler 1972

. faden Fuler
——

Commons Commissioner



