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COLMONS REGISTRATION ACT 1965
Reference No. 25/U/1

In the Matter of Etling Green
East Dereham, Norfolk (No.1)

/

DECISION

This reference relates to the question of the ownership of land known as
E$ling Green, Zast Dereham, nusbered 418, 419 and 472 on the Ordnance Survey
¥ap of the parish, being the land comprizsed in the Land Section of Register
Unit o, C.L.8 in the Register of Cormon Land maintained by the Horfoll
County Council, of which no person is registered under seciion 4 of the
Comnons Registrztion Act 1965 as the owner.
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o 30 ve considered is whether Etlinz 3
maner of =3 1 ol the Queen, for it appears from the Za
x Irclesure act, sed in 1812 (82 Geo.III, c.xomv) that, in
ion tc¢ the manor of lJact Tereham of the Jueen, there are two other
in the parish of Zogt Dereham. o direct evidence that Stling Green
as within fhe manor of I2st Dereham of the Queen was preduced to me, but
a frem a survey of that wanor made in 1277, a copy of vhich is
“lomerfield's igienv of Mowfollt v, 1151-2, that the manor
aen included "Istlingegreen'. A statement in a county history concerning
ts of a private or lcczl nature is, of course, not adénissible in evidence:
Zvans v. Setting (1824), 6 C. & P. 586. This, however, is not a ztatement
r the author of the listery, but what puryorts tc be a ceopy or more probably
translation of 3he Latin orizinal of an zneient document. ‘‘ere there an
sue between the parities ac to this matter, I should have required better

of the contents of thic docunent or some evidence that it is no lenger
n existence, but oi was rnot contended on behalf of Iy, Dizon that
ling Green dees not part of the manor of iZaszt Dereham of the Rueen,
do not feel justified requiring that costc chould be incurred on this point.
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7 The survey of 1277 doez not, however, conclude the matter. S.21 of the
Inclosure dict empowered ithe Tnclosure Commissioners to make allotments of
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land* to the lords of the three manors in the parish in lieu of their rights
in the soil of the wastes of their respective manors, but by 5.27 of the
Act Etling Creen was excluded from the provisions of the Act relating to
allotments. Although 8.27 does not so provide in so many words, I construe
it as exzcepting Dtling Green from the provisions of s.21. If this were

not so, the lord of the manor would have lost his right to the soil without
any provision being made for a successor in title. It therefore appears
that the Inclosure Act did nothing to impair the ownership of the lord of
the manor of the so0il of Etling Green.

dowever, vhe ownersihip of the waste of a manor, like that of any other
land, can be lost by acverse possession. Ir., Dixon claims that this is
such a case and that he has acquired a title which is good against that of
the lord of thke manor.

In order to understvand iir. Dixon's position it is necessary to go back
to the Zast Dereham Inclosure Award wmade on 16th Larch 1815 under the Act
of 1012, The Commicsioners determined that there should be sixteen rights
of comnon over and upon Stling Green., This determiration relzted to the
whole of Ztling Oreen and not merely to the land in question in this reference.
Four of these rights were alloted to John Melson and fcur to John Eastoe
arc Reuben Zastoe. These eight rights passed to William Buck and Josevh
Smith Zuelr, who on 14th December 1841 conveyed them with certain land to
Izrael FYeal, <Cn 22nd April 1919 Charles Forgate, a solicitor in Bast
Derenan, made 2 siatutory declaration that Israel Meal had Leen in undisturhed
possessicrt of various narcels of land, including the portion of Ztling
Green in question in this reference, "or of the right over part therecf",

After divers mesne assiznments there was conveyed to Lr. Sixen the
aroperty which ad belonsed te Israel Feal, including "exclusive rights of
grazing! over “ie portion of Iiling Green now in question. .r. Dixon zave
svidence that altor his nsurchase he had used the land in duestion for
pasturiing up Vo «C head of catile, putting them .on in the orning and
taking them off 2% nijht. Sometimes, Lut not every year, he cut the grass
Tor hzy. e also manured and limed the land. Ir. Dizon last had cattle
on the land about four years ago and he ceased the liming and manuring
some time before that. .bout Tive years azo a car breaier living nearbdy
started ueing the land for the nurposes of his trade and Er. Dixon found
that he could not yo on using the land Tor grazing.

at up to five years ago ilr., Dixon was in possession
iz 2essession was geod agninst 211 the werld excent
any person who could show a pood title: see Asher v. Whitlock (1865),

L.2.1 Q.Ba1. The questior to be determined is therefore, whether lir. Dixon
succeeded in ousting for 12 years the Urban District Council or its
predecesszors in title as lord of the manor of possession of the land which
nrima facic Lelonzed to the lord of the manor.

L

It was centended by r. Dizon's soliciter that lIr. Dixon had exceeded
the righis orijinally allotted to Yelson and the two Zastoes in that he
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had pastured cattle in excess of the number allotted and had also limed and
manured the land. I do not regard either of these actions as adverse to
the owner of the soil. Grazing cattle was something which ir. Dixon was
entitled to do as against the lord of the manor by virtue of the Inclosure
. Award. If he grazed more cattle than he was entitled to graze it might
have been that the lord of the manor could have brought an action against
him for a surcharge of the common, but the lord of the manor would still
have heen obliged to allow him to continue to put cattle on the common.
Liming and manuring the land was intended to improve the grazing and did
not injuriously affect the interests of the lord of the manor. It 4id
not constitute an encroachment adverse to the lord, since it did not prevent
the lord exercising any of his rights as owmer of the soil, £ind that
lir. Dixon did not acquire a possessory title against the lord of the manor.
For these reasons I am satisfied that the Zast Dereham Urban District
Couneil is the owner of the land, and I shall accordingly direct the
Norfolk County Council,as registration authority, to register the Tast
Dereham Urban Dis rlct Council as the owner of the land.

I am required by regulation 30(1) of the Commons Commissioners
Regulations 1971 to explain that a person aggrieved by this decision as
being erroneous in voint of law may, within & weelis from the date on which
notice of the decision is sent to him, require me to ctate a case for the
decision of the High Court.

Dated this 3Svd day of ilarch 1
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Chief Commons Ccmmissicner



