iy

;In the Matter of Incleborough Hill, West Runton
“ Common (inclusive of Cooper's Common, Station
,j.“Common and the Hurns), Town Hill, Congham Hill,
1" Greens Common, ‘Abbs Common,. Oxwell Cross, Deers
' Hill, East Runton, Lower and Top Commons,
Sparrows Park Runton

DECISION

These disputes relate to the registration at Entry No 1 in the Land Section and
the Entry Nos 1 te 77 inclusive in the Rights Section of Register Unit No CL. 5
in the Register of Common Land maintained by the Norfolk County Council and are
occasioned by Objection Nos 183Band 208B made by J D Remers and D T Lbbs and
noted in the Register on 22 and 23 September 1970,

I held a hearing for the purpose of inquiring into the dispute at orwich on
11 January 1977.

The hearing was attended by Miss Cameron counsel instructed by Hessrs ills & Reeve
cn benalf of the Runton Parish Council and the applicants for rights hereinafter
mentioned.

The Objectors claimed that certain parcels of land had been wronzly included i

the land registered in the Land Section of the Regizter and “iss Cameron had

agreed with them that I should exclude these lands from the Land Section Registration
anc she also invited me to exclude Deers Hill from thzt registration. The lands

to be excluded will be identified on »lans to be annexed to iy direction whlc$

are Jeers 'ill, Oxwell Cross and part of Town Hill.

I zim catisfied that T must confirm the Entry in the Lard Section modified =o

25 to exclude tie above mentioned lands. These lands are the whole vear comions
available for grazing throughout the jyear mentioned in ny decision dated 9 arch 1575
following an inguiry held by me on References ilos 25/D/34 to 78 reolating to the
alleged Half Year Land in Runton; Unit Mo CL. 6. The evidence given at that-

irncuiry zatisfied me that the lands the subject of this inguiry (tie whole year
l:nds) are waste of a manor.

Having indicated that I would confirm the Entry in the Land Zection modifiedes
aforesaid I went on to indicate that I would need to be persuaded that I should
confirm any of the Zntries in the Rights Section. All these Intries are similar
in form %o the Entries in theRights Section of Unit CL. 6, tlie half year lands,
with one exception Entry No 51. The rights claimed over the half year lands were
clzimed by the applicants as 1nhab1uants and at the incuiry into the hali year
lands [lizs Cameron accepted at the outset that she could not suzport those claims
arnd rested her case on the Parish-Council's claia as trustes for the inhabitants
and three other applicants who claimed rights of shack.
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In the instant case no Entry in the Rights Section except No 51 claims‘fights .
as appurtenant to any land and I infer that these Entries were made on the _
footing that the applicants claimed similar rights over the whole year lands as
they claimed over the half Year lands. 1In these circumstances I asked |
Miss Cameron how she could invite me to confirm claims:to rights which on another
inquiry she herself felt unable to support and which were c¢learly misconceived.

Miss Cameron's first answer to this question was to submit that I had no jurisdiction
to do otherwise and I deal first with that submission which is based on the
proposition that having dealt with the Objections by the modification of the Entry

in the Land Section there is no outstanding Objection or dispute as regards the rights
affecting that modified Entry and I must treat these claims to rights as if they

were undisputed. In order to deal with this submission I'must refer to the Act of

1965 and the Regulations made thereunder.

The Objectors in the instant case claimed that part of the land was not common
land but there being no provision in the Act for objecting to part of an Entry in
the Land Section the effect of the Objections was to make the Entry in the Land
Section provisional and all the Entries in the Rights Section provisional: see
section 5(7) of the Act.

All the Regulations being provisional there was a reference to a Commissioner by
virtue of section 5(€) of the sct which is in the following terms:-

"{5) ‘here such an Objection is made then unless the Objection
withdrawn or the registration cancelled vefore the end of such
eriod as may be nresented the Registration.authority shall refer
the matter to a Commons Commissziorer.M
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t in my view derend
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The exient of the jurisdiction of a Commons Josmis ]
3 eant by the matter.

sio u
uron wimt struciion of sub-scction 5(4) is o

iizs Cameron's submission is he "matier" is the dispute petween the Objectcr
21d appliconts and that onge ispute has veen resolved the Commissioner has
. A

urizdiction fo wake any 1 ! ar npriicant not affected by that
cpute.  Pub another way “er submicoion is that ihe matter is a dispute "inter partes"
and the Commissioner has no jurisdiction to deal with questions not the subject of

at dizpute and in warticular the cleims of percons not involved in the dispute.

fode

Support for this submission is to he found in Regulation & of the Commons Commissioners
Regulations 1971 which is in the fellowing terms:

"(E) A matter may be referred to a Commissioner by lodging with the

Clerk a notice of raference in forn 36 or 37 as tlie case may require.n

coaL N . _ g ' .
rorn 5T iz wiHySchedule to tie zaid Regulations and so far as material "refers

to a Commons Commissioner the dispute asz to the registration...occasioned by
Objection (lo -~,"

Wkile the form of the iloctice of Reference (Form 35) does lend some supnort for
iilzs Cameron's submission the view which I tale is that the dispute which is
- .

=
referred i5 a5 to whether the -rovisional registration occasioned by the Objection
is to be confi

irmed with or without modification, or not.
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Section 6(1) of the Act so far as material is in the following terms:-

~"The Commons Commissioner to whom any matter has been referred under
Section 5 of this Act shall inquire into it and shall either confirm
the Registration with or without modifications or refuse to confirm
itn :

The word -incuire is one of wide application and suggests that the duty of a
Commissioner is not confined to trying issues inter partes, but while this is
verhaps no more than an indication of what is meant by the matter what I find
inconceivable is that Parlisment intended to compel a Cormissioner to confirm
registrations which ne is satisfied are bad in law and ought not to be confirmed.
2y way of illustration in the instant case it is inconceivable taat 75 individuals
have rights in gross and there are numerous applications to graze chickens which
are not commonable animals and there can be ns common right to graze caiciiens,
Wnilst my experience has disclosed numercus Entries in Registers which have become
firal by reason of their being undisruted, the ict cannot have intendsd a
commizziener when dealing with a wrovisional regiziration tc confirm a
registration which ouzht not to nave been made.

Suprort for this view is tc be found in Rerulation 31 of tie above mentioned
Resulaticns which provides that a Commissicner may sive a decision thinks
fit in accordance with ferms azreed in writing by all the persons eniitled to ve
Teard at a hearing. Thaiz Regulation clearly confers s dizcrstion on a Coumisszioner
not o ;pive effect to the ternc agrsed Setueen the nartles to = ddsrule and 1t dis
inoay view imnlicit in this Feculation thnt o Commissicner Zust nmve Tle same
diceretion &t a hearinz.

Resulation sravides That in fie caze ol ~ refaronce of 2

isnd resl. nuthorities zro wntizle :

Thue Co30 O
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individual

i
CoileN .

rt the view wiicn I tnlke -ust oe
er znd thni the waiier 25 thc
regictroiion. for Lis it oor
ification or alitarnatis

igs Cameron ihen invited me, if the view wnich I take as to uy Jurisdiciion is
correct, to confirm wi:h modificationz Eatry Jos 17, 76, 51, 40, 18 mmd 12,

L) - 3 -



41

(j}.

I deal first of all with Entry No 40 made by Mrs O'Hanlon and Entry No 19 made
by her son in law Mr Bakewell who were the only applicants who gave oral evidence.

Mrs O'Hanlon in her Entry No 40 gave her address as Gotoground Kennels and stated
she was the owner of that property and claimed the right to graze 2 horses,

2 ponies and 2 cows on all the wholejgar commons and she did not claim these rights
as appurtenant to any land. She said in evidence that she was in Runton before the
1939/45 Yar and had a riding school in 1938, She left Runton on war service and
thereafter returned to Runton and bought a pony in 194& and later acquired three
more ponies and she always had four ponies till 1971. The ponies grazed on the
main common near the station and others near her riding school which was situate

on land known as the Nursery (0S 38). She lived at Bridgend and bought the nursery
in 1946 and still owns that land. From time to time she had kert seven goats, two
cows and two other horses., She told me that she quantified her claim to rights
having regard to those which she might wish to exercise. Her son ia law lir Bakewell,
now runs the riding school.

;r Bakewell by his Entry lio 19 zave his address as Close Cottage, Ylater Lane, West
Runtcn and stated that he was the owner of that »nroverty and he claimed to graze
2 ponies, 2 head of cattle and 10 head of poultry over the whole year commons.

Veither Mr Rakewell nor Hrs O'Hanlon nroduced any documentary evidence in suprort
of thier claims which could therefore only be by nrescriotion. Cnthis evidence

it appeared to me tha® the only possible claim was for rights aprurtenant fo the
ursery and I have considered whether I can modify Ir O'Manlon's ¢lzim by incerting
i: the Tifth column of the Rizhts 3ection of the Register that land., I have with
some reluctance come to the conclusion that I cannot take this course. I anm

satisf that btoth iirs O'Uanlon and lir Zakewell made their .
all otker aprziicants save nozsiv inhabicantc and
statuuury cdeclorations p
of tiis case and in th
T wouli be admitting o

.. .
and I unuld oot

with
*%n%r
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ottage, Zuat Runton uy wniry e

€ wnd clziced e right to oraze

o siocvers; ke gwore an af:qﬁavlt on
dar wefcre the ﬂnarlnr,tnmt from 1933 to 1658 he kent a horse wid
Ton Coumon and Sparrows Park Jommon and tiat higgrandfather en
doniter and zeese cn Lower Comuon. :le dees not state where nis
futhzr lived or zow long e as lived at ipple Tree Jotiape.
r»efzrs to animals and geese Srazed by  other inhacvitants and @
nig affidavit clearly poncer:=a to _prove srazing ou the whole yjear lands. e

maxes no mentlon of an a riznt of estovers. r Love srofduced 2c
documentary evidence and avan if I felt ’b&p to regard hiz entr

10 e
"

Jottaze as an apnlicat 3 appurtenant to Anple Trez
not, niz evidense iz i“hdec:atc o establish any xl-nto acauired Ly “rescripiion.

3 l—‘

uiss Cameron produced an unsworn statement by ¢ L Zullen of 29 Zwiton Clos as
wiich sie undertook tolmve sworn. [r Bullen in hig Eatry o 17 gave his adqress
7 d

"'l—"

The Springles, Top Common, East Runton of whichk ne said he was [ie ouner an
to gracze 1 n»ony, 2 geese, 5 ducks and one goat and a right of estovers over only

some parts of the whole year commons. Uir Zullen's statoment is to the effect that

as
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he has kept geese since the early 1950's starting with two and having at one time
as many as twenty-five and recently eighteen to twenty. He makes no mention of
ever having grazed the pony or the goat or of having exercised rights of estovers.
He states that he and his wife came to Bast Runton in 1949; he does not state
when he came to or left Springles. On this evidence I do not feel justified in
confirming Eatry No 17 with any modifications.

lir C M Leake at Entry No 12 gave his address as Pond Cottage, East Runton of which

he was the owner and he claimed to graze 3 goats, 1 donkey and 8 ducks and a right

of estovers over all the whole year commons. He swore an affidavit on 10 January 1977
that his grandfather and father also lived at East Runton and Kept ponies. When

I encuired whether his grandfather and father lived at Pond Cottage I was informed
that they lived at Cutty Sark,the address of lorah i{ay Leake the applicant for

rights under Entry llo 13’whereupon }iss Cameron invited me to confirm Entry iio 13

and not Entry No 1l2. iir Love in his affidavit referred to goats kert by him from

time to time and the grazing by Mrs Fisher, lirs Bonny's father, Miss ilice Abbs,

trs Brown and !r and i{rs Jonas., It is clear that lr Lealie's mind whern e swore his
affidavit was not directed to proving rights aprurtenant to either Fond Cottage or
Cutty 3Sark, and onthic evidence I find myself uneable to confirm either of these Intries
with modifications.

Tinally I come to Entry io S1 made by Elizakteth lary Steward who gave an adlress in
ury St Edmunds but she is the only apnlicant who has clzired rights annurtenant to

er proverty Heeners Coitage, Abbs Common, Runton; she claims the riznt te gracze
2 ponies or 2 donkevs, 1 goat, 12 chicitens and & geese.

[REIRES

r

There was no evidence in-sunport of her clain btut lliss Cameron told e thut elther
she or her inciructing solicitor had Leen in communication witn ler on the tel
and that sne would azwesr zn aifidavit Lo the F ffect

cllowing effec

"Miat ghe bought leprers Jottage not long vefore the Resgistration, that
a local gsanelieener Tad lived ticre and ziie had veen fold timt

o wony on thie commo

lignt of ii3s 1liuiited evidence sae coue o
nTor her ¢lainm must be a maitter for conjecture
suecars mor affidavit is not only hearssy tut far too
nrescrintion,
T am satisfied that in this case z2l) the aprlications F 3 ¥
either the Parish Council or the Runton Raterayers issociation without legal advice
zrm olso zatisfied that the cleaims nut forward on bSehalf of individucl anplicants

=t the hesring wvere a last minute endeavour by the Parish Council o srocure ihe
[£]

“

confirmation of some rizhts. 3Supmort for thisz view is to te found ‘o the sgbstance
of the evidence set oul zbove, the verr late approach io lrs Zteward and bee lstter
from the District Council in wnich it confirms its desire o nave riziits registered,

thereby ziving rise to the inference that there had been a pravicus znzroach %o

that Council.

Fo

T confirmed

Tn these circumstances I would in a7 view te doing less than justice i
some Entrics by reason of some evidence lLeing available at the hearing and refused
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to confirm some other Entries in respect of which equally good or possibly better

- evidence might have been available. In my view the interests of the inhabitants
of Runton will be best served by the District Council exercising its powers of
management conferred upon it under the Scheme made undeér the Commons Act 1899
and authorising such grazing as it thinks fit impartially without regard to any
Entries in the Register,

To sum up:-

(1) I confirm the Entry in the Land Section modified as aforesaid

(2) I am of opinion that on the true construction of the Act of 1965 and the
Regulations made thereunder I have jurisdiction to modify or to refuse to

confirm all or any of the Entries in the Rights Section

(3} In the exercise of that jurisdiction I refuse to confirm all the Fniries in
the Rights Section.

I am required by regulation 30(1) of the Commons Commissioners Regulations 1671
to explain that a person aggrieved by this decizion as being erroneous in noint
of law may, within 5 weeks from the date on which notice of the decision ic zent
to him, reguire me to state a case for the decision of the High Court.

Dated ihis 23 day of f:cﬁ?1¢¢ﬂ? 1577

7 # A

Commens Zommissioner



