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COIZIONS REGISTRATION ACT 1965 Reference Mo, 268/D/64 to 67
Inclusive.

In the Matter of {1) Scarth “ood Moor
Whorlton and Osmotherley and (2) Near
Hoor, whorlton, Hambleton District.

DECISION

These disputes melat®e to the registration at Entry No.l in the Land 3ection and Zntry
No.l in the Rights Section of Register Unit No.CL.85 in the Register of Common Land
maintained by the former West Riding of Yorkshire County Council and are ccéasioned
by Cbjection No.0355 made by Viscount Ingleby and noted in the Hesister 5th Hovember
1970, Ohjection Mo.0276 made by the National Trust noted in the Register on 227 lovea-
ber 1970 and Objection No.0198 made by Viscount Ingleby noted in the Register on 8th
Sevtember 1970.

I held a hearing for the purpoSe of inquiring into the dispute at Northallerton on
7th October 1975.

Mr. F. R. D. Dent of the National Farmers' Uninn arpearcd for lessrs iH.H., D.I. and
2.B. Bell the apvlicants for grazing righta, Mr. P.7.G. Fawcett, Viscount Ingleby's
agent appearcd on his behalf and the National Trust did not appear.

The lund in question comprises two moors,3carth ‘Jood Moor and YNear Moor. all partiss
were in azrecment that 3carth ecod Yoor was common land and that lessrs 3ell had the
riznt to graze 150 sheep over that Moor, the National Trust having notified i=s con-
sent by sizgning a form of agreement dated 16th “ctober 1974%. The *ational Trust has
no interest in Hear “oor and the issue which I have to deternmine is whether lessrs.
3ell nave any and if so what grazing rights over Near Moor.

Mr Fawcett referred to a cocnveyance wrereby Jcarth Wood Moor wus cinveyed to the
Ha<ional Trust subject to Hessrsa Rells' right to graze 150 sheep and to a cenveyance
wheﬁpy “horiton loor of which Near loor forms part was conveyed tc 7iscount Ingleby's
srececessos in title subject to grazing rights for five Zarms wiich d4id not incluce
Scarth Lees, ilessrs Sells' farm, and he therefore drew tinc inference and summitte
that iessrs Selld' Fizhts were limited to Scarth Vood Hoor.

HMr Jent referred io a conveyance to ilessrs. Bells1predecessor in title wnereby 3carth
Lees was conveyed togd@ther with grazing rights over the adjcining zud neighbouring
moors as wreaviously enjoyec. He accented that this language was amtisucus and

rested his case on prascription thereby taking Hr Fawcett by surprise.

Mr M I. Bell gave eviience in support of his claim by prescription. He came to Scarth
Lees as a boy age 7 in 1974 and ae lived there until he married in 19556 subject to
abserces at noarding schocl and agricultural school during tern times. Trom 1956
until Hay 1965, when he moved back to Scarth Lees on 1is father's retirement he lived
in his own house in the locality but he was still concerned with the farming; at Scarth
Lees. lNr Bell stated that throughout the period as to which he was oangetent to speak
a flock of apnroximately %00 sheep had been maintained at Scarth Lees the flock being

a '"heft" flock which;%xplained was one comprising sheep born and grazed on a particular
mocr which save in the case of relatively rare exception did not stray from that acor.

He told mec that aporoximately half the flock, viz 150 sheep were heftasd on .ear Hoor.
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de had never sought permission to graze these sheer on Hear !oor nor had any complaint
been made of that grazing. ‘

In dross-examination by Mr Fawcett Mr Bell admitted that the sheep on Hear Hoor wers
not fed on that moor, they were fed he said at a converient point cloze to Near Hoor
accessible to transtort and he said he did not think he had the right to take vehicles
on to Near Meor and in arny event such vehicles would damage the moor in the winter when
the going was soft. He further stated that at gatherings e would find no more than
about 6 strays with his flock and approximately the same nuzvber of strays would be
returned to him by otlher farmers. He recollected retrieving some sheep from a nearby
wood wien it was replanted but this evidence was inconclusive.

Mp Dent invited me to accent as evidence a statement witnessed by a J. P. By a dr.
Bosomworth %a the effect that the Zells and their late father had grazed ilear Moor

for the last 50 years at least. }r Fawcett who has been Lord Inglehby's agent for the
last 20 vears accepts that sheep from Scarth Lees have been grazed on iiear ioor bhut
1iscontention was that such grazing was by strays from 3carth Jood Moor and not as of
rizht.

dpr Fawcett was taken by surprise by the case made against, e did not apply for ad-
journment nor @icé he call any oral evidence though he 1id in the course ol ar-uaent
tell me af his own erperience.

L

saw sheen on liear Moor whick he thought were strays. It was »n some ol iLhese
sirn= t:ab he 82w the sheen being fed togeiher with the sheep frem Scarth ood leor
e the road adjoins beth moorz. iir fawenht nas also shot over -ear ooy and always
thoush he would not emtress any view as %o their numbers stating that the
Ypor was a larre mocr anid 150 sheen would be of no zreat significancse. Ze did heuwever
tell me that sheen established their own grazing terrain.

Up Fawcett motored aleons the road adioining Hear iioor two oT thres times in each week
i 3
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Ir tte course of the nearing it emerged that lr Fawceti and Mr Zell vers on
and as apnears from what I have said above no attacl was made on :r Bell's
a3 a wWitness. Lord Ingleby's real objection was to the land hzving the 5
corrion land his annrelension being that the vublic mizht have righis; the
the moor by ona farrmer was accepntadle,

1

I t-ese circumstances I must accent the evidence of !ir Bell that ke hns grazed a heft
flock on ilear Moor for not less than thirty years immediately oraczading the dth
Sentember 1G7C the date on which Viscount Ingloby's objeciion was ant

and that he nas therefore acquirad a risht of common by srescripiion under the rras-
cription Act 1322.

Vizcount Ingleby ard his agent imew that ilear Moor was being crazed, Bearing in ningd rne
isinclination of sheer to stray fr-m their own terrain I =3 satisfied that if
Viscount Ingleby and his agent had adiressed their minds Lo the questiion they would hav
awnreciated that all the sheep on Mear lloor could no- have been sirays. s far as the;
wers concerned I am of the opinion that the nature of the srazing oaly assuned import-
ance when the land waz registered as common land.’ 3ince in my view this case comes
within the Prescription ict 1832 it is not necessary for me to express any view as to
the status of the land prior to the requisite period of 30 years.



1623

Tor these reasons I confirm the registration. I confirm the Zntrr at o.l in the
Land Section of the Register and I confirm the Entry at No.l in the 2i-hts Section
r modified so0 as to limit ths rights to graze 150 sheesp on <carth ‘ood

of the Zegiste
lMoor ard %o graze 150 sheep on lear :loor.

I am raguired by ragulation 30(1) of the Commons Commissioners Regulations 1971 to
ex:zlain that a person aggrieved by this decision as being erronecus in noint of law
may, within 6 weeks frcm the date on which notice of the decision is sent to ainm,

require me to state a case for the decision of the High Court.

psovenbe™ g |
ok St

Commons Commissioner

- - ; f'é
Dated this (D day of
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