Reference Mo. 283/U/249

"In the Matter of Heslington Common, Heslington, €10
North Yorkghire

DECISTON

Tis reference relates to the question of the ownership of land known as

Teslington Common, Heslington, Morth Yorkshire, being the land comprised

in the Land Section of Register Tnit No.CL.54, irn the Register of Common Land

naintained by the North Yorkshire County Council of which no person is
registered under section 4 of the Commons Regxstratlon Act 1965 as the owner.

Vollowihg upon the public notice of this reference the Trustees of the 2nd
Zarl of Halifax claimed to te the freehold ownergof the land in questlon and
no other person clalmed to have information as to its ownershlp.

T held a hearlng for the purpose of inquiring Lnto the questlon of the
ownership of the land.atbt Selby'on 10 Lecember 1981.° -At the hearing, the
Trusteag of the 2nd Farl of Falifax were rev:esented by Mr N Roberts,
Solicitor,and Dr. C.S.Kightly, volunteersd to give evidence under reg. 23 (5)
of the Commons Commissioners Regu1a+1ons 1971 I also heard Mr J J Pearliman,
DOllCltor, as fﬁmlcus curiae,

.
n"

Alth ough now known as "Hasllng+on Common" the land comprised in the Register
Unit is part of a.larger area formerly known as Tilmire Common. From as far back
as the available evidence &oes Tilmire Common was subject to 166 cattle gaits.
Te exercise or these rights was formerly regulated by bylawmen who were

elected annually by the ratepayers of the township of Hosllng+on and whose
exjenses were vaid by a common right charge levied on the owners of the gaitis

in proportion to the number of gai%s held. : :

Tron time to time gails were purchased by successive lords of thc manor of
Taglington so “hat by 1918 160 gaits were owned by th=z -then lord of the manor,
TorA Deramore, 4 by a Captain Xev, and 2 by Mr Charles W-kefield. Mr Wakefield
disd on 30 November 1912. and by his will lef% his property at Heslington and
all common rights belonging or attached to it after the death of his sister

£5 the Town Cleri of York with the reguest that ,if possible, it should be
gonverad %o the York Cornoration %o b2 held for the benefit of the citizens

of Yorl. Bv 1 Mary 1926 Lord Deramore had acquired the 4 gaits owrned by Captain
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™ea 2 zaits owned by the York Corporation wers rezistered in the Rights Section
nf %he Register Unit, and that rezistration has become final. The other 144
#pi*z ware no% 5o registered and are ftherefore Ly virtue of section 1 (2) (b)
of the Commons Registration Act 1945 no longer exercisable. The failure %o
ravister these raits does not,in o view. affect the question of the ownarshin
A% tka gnil of +4e land comnrised in ihe Pagister Unit, the crucizl date for
tha su-mogses of the arjument before me heing 31 Dacember 172%.
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") Mz Pearlman ﬁrguedffhat on 31 December 1925, that is to say immediately
"before the commencement of the Law of Property Act 1925, *+his land was

held in undivided shares, in right whereof each owner had rights and accesas

. of user over it., so *that being an. oden space of land, its_ownership tecanme

o Schedulerto the Act. of 19_,.-.:~ . s . o

. The ownershln of land can onlf veat in the Publlc Trustee-l’ the 1&#& is
. held in undivided shares by the .owners of the rights. -I* does not, however,

‘Dr Klrhtly 3 rnsearchns brought to light two nlneteenth century onlnlons,

vested in the Public Trustee by viriue of para. 2 of Par%_V of the First

follow from the fact that a numbér of owners are antitled to griis over land
that the lard itself is held in undi-rided shares. Tt nay or may not bhe so held.

7 Ricg v, Earl of Tonsdale (1957) ‘1 E & N 923 is an example of a case in which
. there were ownera of cattle gaits, but the soil of the land was held to be in
~the ownership of the-: lord of the- manor. It is thus necessary to consider
wnether there is ev:.dencn to show whether-this is a case similar o Rigg +
.Earl of Longdale.gupra or whether it ic a case in wh;ch the owners of the
'cat‘legates are also the owners of the 9011 .

oy e Y

a _whlch Mr Pearlman put forward as relevant %o the present case. In an

opinion dated 18 Jure 1814 Mr Robert Sinclair who wag a. barrlste* uractLSLng
in York, stated that he had perused. several entrles in a book deseribed as a
Byrelaw Book whereby ‘it apreared that for upwards of 50 years theplast past
owners of eoprhold lands in the open arable common fields of Heslington

had heen used and accustomed to meet every year and choose two or more
byelawmen, wno were authorised to let the balks in the open fields at certain
suns by way of rents and thereout support gates and vinfold, scour drains,
renair bridges. and pay for other works in the fields. 1I% was further stated
t-at one Yilliam Fow had %taken from the byslawmen certain balks in the oren
fields at a rent and that the lord of the manor had entered upon these balks
arnd had cut and taken away the grass growing thereon. Mr Sinclair advised that
although in waste grounds commonly called commons the soil is generally in
the lord of the manor, yet in common fields it is in the car+1cular tenants,
citing as au*horlty 2 Blar stoné% Coxmentaries 32. '

In the sécond ovninion dated 11 April 1829 Mr (lat r Sir) Frederick Pollock
.L.stated that within the manor and ftownship of Zeslington these were four
pen fields adjoining one another, and the lands therein were partly freshold
arn? partly coprhold of ths manor of Heslirngton and they belonged to a zreat
nuzber of jroprietors.One Benjamin Carr, the ovner of abkoui 1 ac. of ithe field
landjyhad erected a house or huilding on ais land,and Mr Pollock advised thati

Mr Carr could be prevented from continuing any buw’d_“g on nis own land part

-
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After narafyl consideration of these oniniong T have come to the conclusion

that they do not give me any assistance in dealing with the presen+ case, The
onirions ars concerned with onen arable common fields which belonged to a gr-at
rumbter of croprietors,each of whom, such as Mr Carr, 7wned a defined part. As
Mr Sirclair pointed ou%, this is not the same as a common. Therz is nothing

tn show that Milpire Common was part of these fields. I+ avonears from ¥ T Tadeb
Drmaaday 0 Tnrlish Tnelasure Acts =nd tvardg  (Reading, 1973), p.272

t-a+ the onen field arahlz in H2slington was inclosed in 1957 under the
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Inclosure Act 1B36.
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The earliest direct evidence about the gaits on Tilmire Common which was
produced to me is the Healington tithe award,in which "®lmire'Common, having
an area of 271 a. 2r. 8p. has the words "Land Common" across the colens
drovided for the names of the owners and occupiers with a marginal note:"The
Rent Charge in liewu of the tithes hereof has been apvortioned upon the lands
of those having rights therein?

Hext there comes an indenture of 2¢ Movember 1958 made between (1) Sarah _
Serjeantson and Anre- Reynmolds (2) George John Yarburgh. Thus recites that

¥r Yarburgh as lord of the manor of St.Lawrence Heslington was the owner

of the soil of a piece or parcel of ground called Tilmire and containing

271 a.2r.8p. It then goes on- to-recite that on 26 January 1838 Anne _
Reynolds and onother had let to a predecessor in title of Sarah Serjeantson |
for a term of 99 years a house- and land in Heslington together with the .
right of ‘comon or stray in Heslington Moor and Heslington Fields.. Sarah. ..
o Serweantson and Anne Reymolds-then granted and released to Mr Yarburgh the . ..
" leasehold in%terest and the freehold reversion in thelr two common rlghts -
in Tilmire. " K = '

This document .is of interest not only as a step in the process whersby ‘164 -
its were acquired by the lord of the manor, but as showing that in 1838 ’

Arne Reynolda and her co-owner had common rights in toth Heslington Fields

ard Feslington Moor,Heslington Fields. T take to be the oven arable Wormon

fialds referred +n in the opinions of 1816 and 1229 and which were enclosed

in 1957 o L L . s
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While the recital that Mr Yarburgh as lord of the manor was the owner of th
soil of Tilmire is not conclusive evidence of that fact. there is nothing
lezally impossible about it. so it is necessary %o see whether there i3z
anthing inconsistent with it in the subsequent avicence.

Mz Yarturgh's will was proved on 27 fpril 1875, and his Heslington estate was

vegted in his grandson Robert Wilfred. Baron Derasiore in fee simple by a vesting deed
madé 1 May 192F between (1) Georze Nicholas de Yarhurgh Reteson and George
7illiam Lloyd (2) R W Baron Deramors. The parcels of this vesting -deed included

the land the subject of the reference with a note that it was subjisct to 164

grazing rights of which 164 belonged to tord Teramore, who was lord of the

zanox,
3y 2 lease made 9 June 1934 hetween (1) R ¥ Baron D-ramore (2) e Uord Tavor
Aldernan and Citizens of the City of York (3) The Tulford (York) Cold Glub Lt

Zori Zeramore and the Cornoration demised to the Golf Club their reszective
sts in (inter: al'a) the land in quest ‘on for 34 years from § Anril
1=3%,regerring to Lori Deramore all sporting rights o*heér than the righ% to
Zesiroy rabbits. Lord Deramore and the Corporation undertosk no% +o stoelk the
todel T-15;'!'1*‘ over t“n demised premises respeciively helonging to them gither
ectly or indi irectly during the *'-=-r'“1 of the lease,

it
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nen Micholas Baron Deramors
?er“v Ill’lsm Aus in 'a“vell “on;amln Charleswo th Ralpnh Dodsworth and Irmes
Tho ) Stanley Albinuy Snoffor.. and DIric Chnrles Boysiizld the Feslington
ate was enrvered o the narties of the third nawri, vhopsuccessors in %itle are
» 2 C Bousfi eld Ir J D Spofforth and > L ¥ Roherts hy virtue of a dee?d of

~spo3oininent made 22 aorv‘ 127¢ hetween (1) T C Bousfield (9) Jerenmy David Spofforsh
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_and Lawrence Nigel Roberte. . o~ ‘ . o
T By a lease made 15 Wovember 1065 between (1) S A Spofforth and E C Bowsfield
" (2) ™e Lord Mayor ete of York.(3) The Fulford (York) Golf Club Ltd tho
respective interests of the parties of the first and second parts injlard in
question were deniszsed to the Golf Club for the term of 20 years and 364 days from
-A Qctober 1965 on the same terms (mu+atls mutandis’ ) as the_lease of 8- June
1934 . _ .
The rentgpayable under tHﬂ 1nases of 1934 and 1945 have been co’lecfed without
any dvewse claim, .
On this evidence I am satisfied that Mr Boewsfield, Mr J D Svofforih and Mr Rober:s
are the owners of the land, and T shall accordingly direct the MNorth Yorkshire County
. Counecil, as regisiration authority. to register them ags the owners cf the land under
' section 8 (2) of tbe Act . of 1965. :

. AT

I am required by regulation 30 (l) of the Commons Commissioners Regulatlons 1971

to explain that 2 verson aggrieved by this decision as being erroneocus in point of law
may, within 6 eeks from the date on which notice of the decision is sent to Hln,
Tequize me to state a case for the decision of the High Court.

Doted thig LR day of %’»ﬂ"‘j 1982

. Chief Commons Commisaioner.
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