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COMMONS RIGISTRATION ACT 1945 Reference Nos 26,/D/30
2¢/D/31

in the Hatter of Devon Ox (Green),
Kilsby, Daventry District,
liorthamrtonshire

DECTEION

These disputes relate to the registrations at Entry No 1 in the Land Section
and in the Rights 3ection of Register nit No CL. 14 in the Register of Common
Land maintained by the Zlorthamptonshire vounty “ouncil and to the realstratlon
at Entry iio 1 in the —and 3Jection of Register Unit No VG. 13 in the Register of
Town or Village Sreens maintained by the Council and are occasioned by the ~and
Section regisirations being inconflict and by the Rights Section registration
seinz subject to a deemed ovjection under secticns 5(7) and 19(1)(h) of the 1965
Act and reculation 7 of the Commons Commissioners Regulations 1971.

held a hearing for the turpose of lnqulrlug into the dlsputes at ljorthampton

14

on 26 June 1973. A% this rearing (1) !rs T} A 2ach on whose application
(éated 12 Tebruary 136¢) the CL. 1 Entries were made, was rersresented oy her
202 4 Zach; and {2) #ilsby Parish Council, on whose application (dated
cril 1947) the V2. 13 Land Zection registraticn was made, were represented
Zy Mr 205 Williass solicitor of Woodford Zobinson <illiams % Co, 3olicitors
of lorthampnton.

tris hearing iefore any evidence was heard, !r cach applied for an adjournment

21 the oroceedin.s Jn the grounds set out in the letter dated 22 Sune 1973 and
sritien by 73 Zach's aol-c-toru, they said (in effect} trhat they had not zacd time
enough to prepare for the hearing. Nr Jilliams did not agree to an adjournmentz.

Jeference was made to a letter dated 31 ‘arzh 1973 from the Farish Council in
which mention was made of a fence erected by !'rs =zach on Devon Ox dreen, [ 3ach
zated {among other things) that the fence {(ranch type; so mentioned in the letler
started ty the nortz side of the drive way leading to "The Lawn" (irs -ach's

nouse) and went along the #dze of the rcad about one foot within the land comnrised
in these two Register ‘nits (CL. 1% and ¥G. 13) and that the fence contained a
zate ornosite a zath which went westwards from the road towards a Suilding
{formerly the Devon x PY).

[¥]

“non itne stasement by r “ach that lirs Zach would within seven da&remove the said
zate and that she agreed: (i) she would lcave the resulting aperiure oven until
such time as a Commons Commissioner snould give his decision on these two references

(i)} she would not 7old the Parish Council liakle in any way if they should vefore s,c.

decision was given, cut the srass on the Green (the lund comprised in egister Unit
3. 13); and {iii) the Farisn Council woulé not be “PEWULlced in %these or any other
croceedings if the said fence stood until such decisicn was given, I adjourned tne
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n*oceedings on the understanding that the said agreement should not prejudice
“rs Bach in these proceedings and that nothing said at the hearing should save
as above mentiocned, prejudice any proceedings whici either krs Bach or the
Farish Council might bring against each other in the High Court or in any other
Court in resgect of anything done on the Green.

I held the adjourned hearing at Northampton on & July 1977. At this hearing
#irs 3ach and the Parish Council were represented by iir ach and kr Willlams as
before.

The land ("the Unit Land") comprised in the CL. 14 Register Unit is the same as
that comprised in Y3. 13 Register Unit save that the CL. 1k land is registered in
three pieces separated by two tracks which are included in the ¥G. 13
registration and such registration includes also a small area at the west end of
and outside the CL. 14 registration. The difference is not releant to any
question with which I am concerned, ard I shall therefore for the purposes of
exposition treat the&broceedlngs as relating only to the Unit Land.

Tne Unit Land con“ains (according to the 03 map, 1900 on which the Register map
is based) if tie two tracks be included, 3.579 acres. Acvart from the avove
mentioned fense which does no% obstruct the access in any way with which I am
ccncerned, the Tnit Landis munenclosed reasonab‘y lavel piece of zrass land

lcrossed vy some tracks leading to the adjoining buildings) situated at tze

Zunction of Zaroy J0ad and .ishby Road. The CL. 14 ?15hts 3ection EZntry is of
a right at:acnhed tc a dwelling house '"The Tawn" and the adjoining land to graze
1 rony, 12 duciks and 2 goats; The Lawn and the said adjoining land contains

Y -

{according to the said 0% map) 1.115 =acres.

‘3. 13 Land Jection regisiration and against ths L. 1H
A

sglistrati evidernce was given: (1} by !r b J Themas who nas lived in
“ilsty sin a5 veen a wmember ¥ the Parish Council since 1532 =274 has
ceer, since 3 15 now chairman: (2% bty iss ¥ i o Fitton who nas since 173b
lived at ¢ _odge (Sorzerly called *the danor llouse and sShown ag Iuch on
tne szaid > who sefsre usat lived a% farty .about 2 =miles from Xilsoy)

raving been born there "at the tail end of the last century', and also wnil
livirng at Zarby in the circumstances telow mentioned frecuently czcme to Xilsoy;
{3) by i'r © Zmery who was sorn in Xilsdby in 1947 and has lived ti..ere ever since
tarart from war aerv1ce 17~O-L5) and who has been a memcer of the Farish Council
for 2 years; and (&%) by Yr W J ..ason wno nas lived at ¥ilsty all nis life (£9
years) and nas teen a member of the Farish Council fer t.e last % years. 1In
suggort of the CL. l& registrations oral evidence was Ziven Ty ikr -Sach wno was
oorn in 104% and who nroduced a signed statement bty irs zach as evidence Ty zer
fshe nas lived at The Lawn since 1¢3%)., v Bach also produced a conveyance
dated 12 June 1951 2y wnich Lady S 1 G Jrook conveyed o !rs cach The Lawn and
tae said adjoining land and a conveyance dated 30 august 7“o9 bty which she conveyed
the premises to nerself and ndm {ir -ach) jointly upon trust for trhemselves
seneficially in ezual shares; ae explained that vefore the 1451 conveyance 1is
father rented the rnronpertyr.

Bk
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on 7 July 1977, I irspected tie Tnit ZLand it :aving teen agreed at the nearing

that I might do so unatlenced,
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The definition of a town or village green in the 1265 Act (so far as relevant)
is: " land...on which the inhabitants of any locality have a customary right to
indulge in sports and pastimes...'", see sectim 22, I summarise the evidence

for the Unit Land being within this definition as follows:~ Mr Thomas said (in
effect):= In all the years he had known it, the Parish Council had always treated
the Unit Land as a village green for which they were responsible. There used to
be a Travelling Fair who approached him as chairman for permission to set up
their amusements and roundabouts for two nights (as they had so he understood
approached previous chairmen); they paid a fee to the Parish Council: it was
considered an annual event; interest in it had now faded so they ceased to come
about ? years ago. Miss Pitton said (in effect):= There used to be a feast on
the first Monday in August; they came down to it from Barby. ¥r tomery said (in
effect):- When he was a boy the Unit Land was open to everybody; e remembered
playing ball and cricket trere and erecting jumps. Before 1914 Captain C B Forward
used to break remounts for gun teams. On the Unit Land there used to be the 0ld
crock Sale every year by travelling tinkers; in the autumn, kerosene flares.
There was Hood's Fair; a steam traction engine with solid rubber wheels; a merry
go round, swing boats, rifle range, hoopla, coconut shy, a circus Zenagerie

(a pony, a monkey and 2 or 3 pretty birds etc). The Pytchley #unt used to meet
there. Ir Mason said (in effect):- A4ll his life he had known the Unit Land as a
village green; as a child he played cricket and football there. #1530 there were
tne fairs with merry go rounds ete. The Salvation Army band from Rugby gsave
concerts there, The Uddfellows had a rally there. The Church Army caze there for
processions and preaching.

Against the evidence summarised above neither Hrs Sach inher statement neor Mr 2ach
in his oral evidence said anything at all, except Mr oach contended tna: tihe Unit
Land was not a green tecause a nearby area (about 250 yaris to the east) is on the
C3 map named '"Malt Zill Green" and the Tnit Land is not named at all. :e said

{in effect) that he and irs Pach were interested in Keening the Unit Lard as an
ozen 3pace and had no objection to children playing on it or to the Parish “ouncil
cutting the grass; they had read in the Press of parish councils taxinz over zreens
and fi.ey were worried; although the present Parish Council said they would not
cuild on it, they or their successors might convertit :nsome way;te hirand :rs 3ach
it would oe a great disaster if this Common (meaning the Unit Land) were to
disappear in any shape or form such as has happened in the case of other greens.

The Lawn and tie other buildings to the east and northeast of the Tnit Zarnid all
azpear to ce of some age (rerhars 100 years or more); the land on the ncrth (on
the other side of Zarby Road)and on the east (houses off Devon Ox Road) acppear
2 ve a. recent development; further there is a modern housing estate to the south
sT The'lawn. On aczearance alone, I can understand anybody who knew tne Tnit Lapd
i2fore these develonments being worried. Of those acquainted with the law

arnlicable to town or villaze greens, the majority would I think cozxside
sr3 and Ir Zachwouil have less reascn o worry if the Unit Land were rejiztsred 23
such,rather than registered as common land; however this may be,l ax only concerned

to determine whether the Unit Land is wi‘ihin the atove guoted definition.
accert the evidence of | r Thomas, ¥iss Zitton, i'r Zmery and !r {lason summarised
zbove which shows trat the 7nit Land has not only been used for many vears by :the
inhabitants of ¥ilsby for szorts and zastimes, tut also has been incidentally

uzed for tie benefit of such inhabitants in many other ways in wrich village zreens
are commonly used. TIf alt [iill Sreen is a village green (I unders+<ani it has Geen
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finally registered as such) I should expect it and the Unit Land (they being

near together) in the past to have been used together (now there is more motor traffic
by i{alt Hill Green);. the non-naming on the CS map of the Unit Land is I think a
circumstance of little weight. 1In ay opinion the customary right claized has been
established.

Apart from the 1965 Act, land may be subject to a customary recreational right
and also be subject to a right of common and/or be waste land of a manor. However
under the 1965 Act, any such land without prejudice to any right of common over
it, is to be registered as a town or village green. SO the only other of the
various questions raised at the hearing which I need deterzine is whether the
right of grazing registered on the appiication of Mrs Zach exists.

¥r Rach said (in effect):- it The Lawn, they kept a pony and trap; it was a
“reaent to him on his 4th birthday, and was his mother's only means of transgort.
The pony was grazed on the Unit Land and at night kept in a stable at the back;

the necessary hay and winter fodder was partly obtained from the farm opposite

and partly from the Unit land. Since they have sold the pony they have kept ducks
which have from time to time been allowed on to the Unit Land. 1In all the time
they keot livestock of any sort, they had used the hay from the Unit Land for
bedding and also used the hay for protection of plants from frosts. They xept

the pony for "a good few years", 5 or & at least, at most 9 or 10 years.

This was the only direct oral evidence of any grazing of the Unit Land from

The Lawn, although r Zach mentioned that he understood that before nhe was corn

one of nis elder brothers (now aged 51) kept 2 zoats, and that in the last 2 montns-
ne nud acauired a joat because nis mother thought the millk would e zood for =ninm.

in one possitle reading of Xrs Zach's statement the grazing from The Lawn would
~ave teen more extercive than that described by !ir “ach, but he explained that
--r "livestock” she meant his vony, his brother's goat, her hens and rer ZJucts,

that “the usage...nas oeen ccntinuous', was a reference to the collection of
4 grass, 9t 7o grazing by livestock.

Tuhe contra evidence {at the hear‘n* given before that of !r Zach) was to th

following effect:- .r Thomas, Hr Emery and iir Mason said that(apart froa the

ciaim of ['rs Bach) they nad rever heard of any grazing rigits over tle init Lana
2lsnough it had like many other roadside pieces of grass been frecuently grazed

= cattle nassing along tie road or casually by versons living nearby. Iiiss Pitton
said:- Yhen she was young sne nad fresuently visited The Lawn because they well

wrew ~r and ¥rs Tdwaris who lived there (rs Zdwards had Teen her mother's ;overness).
pr Tdwards in about 1355 retired to The Lawn, having previously been the vinister

2t 2 nearby chapel. She nad never heard of }Xr ard I'rs T@wards having any sracing
~isnt over =he Unit Land; they kept the pony in a big garder at the back.

{

15 I understood !'r Tach, ze and irs 1acn were really ccncerned to estﬁy ish, not
-uat they had a grazing rizat over the "nit Land for themselves, dui tuat: the

“nit Land was sucﬂect to rights which “ey among others, particularly lMir Goolman,
~ad always exercised and whicii would if they existed xeep the Unit land as an open
znace, aAdjoining The Lawn is {or was) a house formerly lJevon OX Public House Tut
from some time befare 192G occupied (no longer as a pubklic house) by !’r Goodzan
wao nad a milk round:; ne tethered his milk rony on the Unit Land and grazed norses

~here,



37

In my view neither the grazing by XNr Goodman from Devon Ox Farm nor the taking of
hay and grass from the Unit Land for use at The Lawn can support'ﬂtright of grazing
now in question. The grazing of the Unit Land from The Lawn as described by

¥rs and ¥r Rach is not enough to raise any presumption that there is any such
right as has been registered. The apprearance of the Unit Land is against there
being any such right; I accept the evidence of }r Thomas, Miss Pitton, Mr Imery

and ir Hason. My decision is therefore that the registration should not have

been made.

The VG. 13 Land Section contains a note that every entry in the CL. 14 Rights
Section is deemed to be made against the VG. 13 land, and there is an Zntrj in the
VG. 13 Rights Section corresponding to that made on the application of Mrs bBach
in the CL. lb4 Rights Section. This VG. 13 note and this VG. 13 Entry can have no
greater wlidity than the CL. 14 Rights Section Zntry which as above stated I have
decided should not nhave been made,

For the above reasons I confirm the VG. 13 registration in the Land Section,
T refuse to confirm aK@ the CL. 14 registrations, and I refuse to confirm the said
YG. 13 note in the said YG. 13 Rights Section Entry.

“r Williams asxed for an order for some Hart of the costs incurred by the Parish
COunc1_. In my opinion Mrs 3ach should not be liatle for any costs merely because
sne nmade an application for a registration which long afterwards was shown to be
mistaken; when she made the application, she may well have thought that it would

Ze accerted by the Parish Council. ZSut after the hearing on 2€ June 1973 she
siould I think have considered, takingsuch advice as might te necessary, durinz

tne next 6 months at least,whether the registrations she had made could uve suvported;
‘in my view after sucn time these proceedings were being continued at her risk as to
casts. laving regari to these considerations I shall order irs 3ach and

©r Charles licreel Jizoy Aishley 3ach of 23 Hestercombe aivenue, Fulham, Zondon It 6
=5 =ay to ¥ilgby Sarish Council ONT HALT of the cosis incurred by the sz2id Counc
in ihese *rJCeeclngs &hn the mogification that tiie cozts be limited to the ‘hlﬁgs
Jave aftar 24 Decamier 16732 and I shall direct that such costs be taxed according
t9 .cale 3 srescrived by tie County Jourt Rules 1935 as amended, I siall nake axn
arder 2gainst ir 3ach as well as against lirs Zach, tecause in the course of tre
.earing it arneared that he under the 1763 conveyance was {in part) her successcr
ntitle, and was ttere?oﬂp appearing in these proceedings not only 2s representing
ser utut also on his own behalf,

.,J

T am recuired by regulation 30(1) of trhe Commons Commissioners Regulations 1371

ts explain that a zerson aggrieved by this decision as being erroneous in noint

of law may, witihin 5 weeks from the date on which notice of the decision is sent
to nim, recuire me %0 state a case for the decision of the High Court,

Sited thiz AT iay of /4‘?"""' —_ 1977

o Q. A’M&- Al

Commons Commissioner



