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‘COMMONS REGISTRATICN ACT 1965

Reference Nos 231/D/35 %o 39 inclusive

In the Matter of these Stiperstones,
Worthen, South Shropshire District,
Salop

DECISION

These disputes relate to the registrations at Entry No. 1 in the Land Section
and at Entry Nos. 1 to 105 (except Nos. 4 and 22) in tkhe Rights Section ("R/S")
of Register Unit No. CL57 in the Register of Commorn Land maintained by the
Salop County Council and are occasiored by Objections Nos 0.42 and 0.43 made
by the Minister of Agriculture, Fisheries and Food and Cbjections Nos 0.23 and
0.131 made by Captain H D M Hulton-Harrop and noted in the Register on

25 February 1972. '

I held a hearing for the purpose of inquiring into the disputes at Shrewsbury

on 21 and 22 June and 24 and 25 October 1978. At the hearing

(1) Mr Roger Henry Delacy Hulton-farrop and Mrs Diana Margaret Delitia Whitbread
(executors of Captain H D M Hulton-farrop) were represented by Mr M Mitchell

solicitor with Sprott Stokes & Turnbull, Soliciters of Shrewshury; (2} the Minister of
Agriculture, Fisheries and Food was represented by M4r R Turner solicitor of iais

Legal Department; (3) Mr Eenry Jones (as successor of his mother Mrs Mary Smita,
arplicant for R/S Entry Nos 18 and 48) was represented by Mr M Crook solicitor of

J C H Bowdler & Sons, Solicitors of Shrewsbury; and (4) the following wepq, represented
by ir M ¥ Renshaw solicitor of Wace, Morgen & Co, Solicitors of S'qrewsﬁli,]%
(a) #r Edvard Dennis Chidiey (applicant for R/S Entry Nos 1 and 35), )
(5) ¥r Roger Ivor Chidley (applicantfar R/S Entry No. 2), (e¢) ir Richard Gordon Cook
(arplicant for /S Entry Mo. 3), (d) Mr Clifford William Fampson of 6 Prospect Cottages
(as successor of ir Derick Rorald Davies,dapplicant for R/S Entry Nos. & and 22; theése/
at R/S Entry No. 106 are said to have 'been cancelled", referring to nmote 5},

(e) Mr George Ernest Evans (applicant for R/S Entry No. 6), (£) Mr Alan Joseph Purslow
(applicant for R/S Entry No. 12), (g) Mr Wilfred Benjamin Purslow (applicant for

R/S Entry Nos 13 and 42), (h) Mr Wilfred Zarry Purslow (applicant for R/S Entry Nos 14
aad 43), (i) Mrs Gloria Victoria Rowson (applicant for R/S Entry Ho. 16),

(j) ¥r Lesley John Hotchkiss (applicant for R/S Entry No. 19),

(%) Mr Douglas Alan Davies (applicant for R/S Entry No. 20) and his wife

Mrs Mary Catbarine Davies, and (1) The Stiperstones Protection Society on the
instructions of Mrs Emily Griffith (formerly Mrs Emily Williams, the applicant for

R/S Entry No. 33). : : ‘ -

The land ("the Unit Land") in this Register Unit is from north-east to south-west

a little under 2 miles long and is for the most part open moor land higher than

apy of the surrounding land. On the Register map it appears to be two pieces
connected by a strip ("the Connecting Strip") about 200 yds long and a few feet

wide; one piece ("the North Piece) is north of Perkins Beach and has a width

varying from about § mile to a little under 1 mile; the other piece ('the South Piece)
is south of Perkins Beach and has a width varying from about % mile to little over

1 mile. According to the Register, ‘the Unit Land contains about 608 acres.

e
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The R/S registrations are summarised later in this decision where I deal with E§§;7

varticularly. Nos. 1 to 20 in
graze over the whole of the Un
("tce Whimberry Rights") to pi
right is attached is on the Re
Register map; at the hearing i
Mr Turner correctly showed the

clusive are of rights ('the Grazing Rights") to
it Land. Nos. 21 to 105 inclusive are of rights
ck whimberries. The lard to which each grazing
gister defined by reference to a supplemental

t was agreed that a map (i of A/1) produced by
effect of all these supplemental maps, so this

decision is based or the map so produced with the resul+: that the descriptions I
use nay (to someone not having this map) seem to be in some respect irapt. The
Whimberry Rights are held in gross.

The grounds of Cbjection Nos.

are '"(a) the land shown on the
registration and (b) the commo
the enclosed plane showspart (
the west and north sides. The

O.42 and 0.43 (dated 15 and 24 September 1970 (M of Ag)
enclosed plan was not common land at the date of

n rights claimed over the land do not exist at all";

about I of the total area), being tiae lower slopes on
grounds ¢f Objection No. 0.23 {(dated 23 June 1570:

H-H) are (in effect) that the Unit Land "has never had any common rights on it

and all persons trying to occu
have also been erected periodi
of Objection No. 0.31 (dated 1

py it have been warned as far as possible. Notices
cally but these get removed in due time!. The grounds
5 December 1971; H-A) are that the Unit Land "was not

Comzon Land at the date of registration’.

At' the hearing oral evidence was given (1) by Mrs E Griffiths (generally and in

support of the “Whimberry Right

5), (2) and (3) by Mr H. Jones and Mr T € Smith (in

support of R/S No. 18}, (4) by Mr R W Evars (in support of R/S, No, &),
=

(5) oy Mr R G Cook (genmerally
(in support of R/S Nos. 2 and
(€) Mr L J Hodgkiss (izn supper

and iz support of ®/S Ho. 3), (6) by Mr R I Chidley
1D (7) by tir C W Hampson (in support of R/S No. 5),
t of R/5 19), (9) Mr D A Davies (in support of

R/S Wo. 20), (10) by Mr R L Jones (generally), (11) M= R E D Hul ton-fiarrop {he ard

the below-naced witnesses supp
Rt Zon R C Viscount Bridgeman,
evidence documents were produc

On 23 Cctober 1973 I insvected
the road (through The Stiperst

orted the Objections), (12) ir T C Tanner, (13) *ze
and (14) Mr W W Harries. In the course of their
ed as specified in the Schedule hereto.

parts of tle Unit Land unattended by walking from
ones Village) up Myttonsbeach to a litile beyond the

last dwellinghouse, by walking from the said road up Perkins Beacz to about 100 yds

froz the east boundary of the

Uznit Land (distantly) from the
26 October 1978, I inspected o
and ¥r R 3 D Fulton-darrop (th
wiich we wallced over: (a) some
Dingle, (b) up to near the cot
Blakemoorgate, (d) around Blak

Unit Land (rear Shepherd's Rock), and by viewing the
Car Park which is about % mile to the south. On

ther parts of the Unit Lard attended by Mr R G Cook
ey arranged for a Land Rover), in the course of

of Mr Cook's land near the bottom of Crowsnest

tage at the higher end of Crowsnest Dingle, (¢) around

emoorflat, (e) around tke top of Oak Hill (overloocking

Myttonsbeach), (£) around Shepherd's Rock, (g) on some of the land of Mr Jones
near Pennerley Hill, (i) on some of the land of Mr Davis at Knolls, and (j) on a

small part of the land of Mr H
oy inspection of their lands.

otehkiss; Mr Jones, Mr Davis and Mr Hotchkiss attended
Later on the same day unattended, I saw the position

of the Unit Land in relation to the rest of the Hul ton-Harrop Gatten Istate by

motoring along the public road
Unit Land by Gatten Lodge.

which crosses the Estate about one mile east of the
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On the questions which I have to determine, the rights claimed as regards certain
aspects differ very considerably from each other. But as regards some aspects
there are some matters which are relevant either to all or to all the rights of
grazing. These matters I deal with in the next 17 paragraphs.

In thé Register the Unit Land is described as: "The Tract krown as The Stiperstones..."
The expression "The Stiperstones' is used in different senses. There is the village,
The Stiperstones, which is a small built-up area on the west side and muck below the
level of most of the Unit Land. There is the area known as The Stiperstones which
includes the Village and the farms and holdings (many small) west of the Unit Land;
altbough some regard the areas of Pennerley and The Bog as distinct. There are the
extraordinary outcrops of stone krown as The Stiperstones which include Shepherd's Rock
Scattered Rock, Devil's Chair and Manstone Rock which are along or just outside the —
east boundary of the Unit Lard. There is' the range imprecisely marked on the 0OS map

(6 ins = 1 mile) as Stiperstones which apparently includes much land to the west

and south of the Unit Land (on this map the letters "ONES" lie along the east

boundary of the South Piece and the letters "STIPERST" are away to the south. The

Unit Land does not accord with any of thesq[gs§§es; it corresponds more or less %o

the area which (1) is in the Parish of limmdseesewgh, and (2) is now uncultivated
and (3) is on the Tithe map (EG/1) shown as not being iz 1847 part of any tithable

holding.

The Unit Land is a place of outstanding natural beauty. Shepherd's Rock, Scatiered
Rock, Devil's Chair etc are natural features which delight the eye. The north-west,
west and south-west parts of the North Piece are steep sloves, very steep around
Crowsnest Dingle, Myttonsbeach and Perkins Beach (in the 1847 map "beaca" is
written "bach'"). The north, west and south-west parts of the South Piece slope
downwards, but less steeply; the slope on the south-west bteing comparatively gertle
(the adjoining land is higher). The views from the top looking westwards are
zagnificent; from the bottom looking up there is much variety and much of interest,
varticularly from the Dingle and the Beaches. I was told that the Unit Land (and
the area south of it) is much visited by tourists from other parts of the County
~nd elsewhere; The Stiperstones are I suppose nationally famous as a place of
beauty. There is a public footpath (nowhere fenced) along or near the east
btoundary of the Unit Land, and it is practically impossible to prevent tre

numerous persons who locally and {rom afar come there for pleasure from walking over
the Unit Land wherever they please. Indeed such is the impossibility that the
above-mentioned Car Park was a few years ago so set out and sited as to encourage
visitors to walk a way which would not only he easiest for them, but also cause

the least inconvenience to local larnd owners and their tenants.

The boundaries of the Unit Land are distinct enmough in the sense (ard possibly
only everywhere in this sense) that when inspecting it I never as regards anything
I saw had any real doubt whether I was in or outside the Unit Land or where the
boundary was; in general the boundary is either a distinct hedge or other fence or
a distinct bank which (or the site of which) was apparently of great age. But as
an obstruection to humans and animals, the boundary varies. For tumans ard animels
as an obstruction to movement, the south boundary (about + of a mile) and the west
boundary (2 miles or under) is practically non-existent; south and east of this
land there are large areas (in other parishes) which for grazing, or for grouse
shooting, or for recreatioral walking appear much the same as the adjoining part
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of the Unit Land. For this reason the Connecting Strip which from the Register

map mignt be thought to be of formidable division has little reality. The adjoining
area east of the Unit Lard between and around Shepkerd's Rock and Scattered Rock
(all part of the Hulton-Harrop Gatten Estate) is so easily accessible for numans

and animals, that as regards common rights the surprising thing is not that all

the registered rights of common are over the whole of the Unit Land but that none
such ‘rights have been registered over any area adjoining on the east or to the
south. Ard I here record that at the hearing in response to a question by myself,
nobody suggested that any grazing described in any of the evidence should be
considered as being on the North Piece exclusively or on the South Piece exclusively
or otherwise taken to be on anything other than the whole of the Unit Land. Some

of the lands adjoining the Unit Lard which from the 1847 map I infer were then
smaliholdings, have since, evidently, been abandoned; these noldings are in some
cases as accessible for humans and animals as the rest of the Unit Land, parti-
cilarly arourd Blakemoorflat and much of tte land at the head of Perkins Beach. In
general the east and zorth sides of the Unit Land are well encugh fenced to provide
an effective obstruction to animals and a practical deterrent to humans not prepared
to climb over the fence (there are in places gates); but for much of these boundaries
{particularly of the North Piece and the Perkins Beach part of the South Piece), th
real deterrent against crossing both for humans and animals is not the boundary
itself but the formidavle upward gradient of the adjoining part of the Unit Lard.

North of the Urnit Land there are extensive remains of zine workings; alsc in

vaerious places near the Unit Land are numerous old shafts, levels, beaps etc
indicating old mine workings particularly at the head of iHjttonsbeach and Perkirs
Beach. I was told that these workings were of lead, barytes and/or roadstcne,
mostly discontinued at the end of the last century (there is now a possibility of
rew working for some other mineral). This discontinuance explaizs trhe great
difference between the smallholdings surrounding the Unit Land as they are delineated
on tke 1847 map and as they now apgear; but this discontinuance may not be the only
reason for cbange, because many of the smallholdings may since tiae 1939-45 war have
changed (becoming generally larger) as a result of changes and improvements in
agriculture, fertilisers etc.

The motives of those concerned with these disputes, as I understood them, were as
follows:= Those wio supported the registrations either are now grazing on the
Unit Land and want to continue to do so, or they wisih to establish a right so to
graze, or they wish to preserve the Unit Land as an amenity area for locals and
otkers and thereby incidentally avoid aforestation (possibly unsightly) of the
lower slopes. Captain Zulton-Harrop was and his executors are concerned to presgrve
the Unit Land (and the surrounding area) as a grouse moor, and for this purpose /e
exclude or at least control the grazing. The Minister is concerzed on benalf of
the Forestry Commission; the plans attached to his objections show the part of the
Unit Land held by him under the 1966 lease (M of A/3), teing for the most part tk
steep slopes unattractive to grazing animals and of little use for grouse shooting.
- No part of the Unit Land has been planted or prepared for aforestation, and

Mr Turner made it clear that except as provlding a motive for the !Minister to
object to the registrations, his interest in the Unit Lard under the 1060 lease is
irrelevant to any question I have to determine.

One of the main contentions was in effect that the rights claimed have existed from
tice immemorial. On the 1847 map (EG/1) the North Piece is named "OAK HILL" and
MGREEN HILL", and under these names appear the word "COMMON™, and the South Piece is
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named "STIPERSTONES". Although the word "COMMON" does not appear on the South
. Piece, it is numbered "384'' the same as the North Piece. :

Apart from the changes to be expected from the rise and declime of wining and to
the different social and agricultural conditions prevailing in the whole

County, from the present appearance of the Unit Land I conclude that it has from
time immemorial (if allowance be made for the heather clearances recently made on
some parts) always appeared as it now does; that is mostly heather and whimberries
(grouse moor) with numerous small areas of grass which it would be wortkwhile for
someone to graze (quite apart from any young heatker there may be); that is that the
Unit Land has always been common land in the sense (one of the popular meanings of
the expression) that it is land free to be used by everyone, public., But this is
not enougi to establisn the rignis claimed, either as having existed from time
immemorial or at all.

Against any grazing rights having existed from tizme immemorial, reliance was placed
on the ownership nistory of three Estates known as "Joint Lordship”, '"Tankerville,
and "Lloyd", before 1923. As to this I nave plan of the Joint Lordship in 1847
(8G/1), the 1920 conveyance of part of the Lloyd Estate (RGC/1), the 1922 conveyance
of part of the Tankerville Estate (RGC/4) the 1923 conveyance of the Unit Land as
part of the Joint Lordship (HH/10), and tbe 1953 particulars of sale of the remainder
of the Joint Estate (HJ/2) and plan HH/20). From these documents I conclude:- The
Unit Land was in and before 1923 part of the Joint lordskip; this EZstate included
some nearby lands on tke west. The Joint Lordship was as to one undivided moiety

in the same ownership as the Tankerville Estate, and as to the other urdivided
moiety in the same owmership as the Lloyd Estate. By the 1923 conveyance the Unit
Land was conveyed by the owners of tke Tankerville Estate and of +he Llovd Estate to
the Trustees of the 1862 will of Jcnah Harrop and a resettlement dated 12 February 1503
made by W Z MY Hulton-Harrop and cthers.

That it would be convenient for the owners of the Tankerville Estate and of the
Lloyd Estate to own the Joint Lordskip as tenants in common is obvious from the
rature of the Unit Land and of its surroundings; it being usable conveniently for
some purposes from the west and for other purposes from the east. A person holdirng
part of the Joint Estate as a temant of the owners could not before 1923 have a rignt
of common over the Unit Land in any now relevant sense because such a rignt is as
betwveen owners in fee simple, and such owners were then the same persons; if any
such tenant before 1923 grazed the Unit Land (as is both vossible and perhaps
likely) he would do so as tenant either in exercise of his rights under his %ensrcy
agreement or on the sufferance of his landlords. There is I think no legal reason
why the fee simple owner of the Tankerville Estate should not have had a right of
grazing over the whole or any part of the joint Lordship of which he was tenant in
common with the owner of the Lloyd Estate, but having regard to the situation ard
nature of these Estates such a right would be unusual; it would also be purposeless
because as tenants in common the two owmers could easily accommodate each other
' over any matter. Accordingly I decline to infer that these two owners in relation
to each other in respect of the Joint Lordship ever had any rights more complicated
than or additionmal to that of being a temant in common. Upon thkese considerations
I conclude that the rights now being disputed have not existed from time immemorial
and cannot therefore be supported by prescription at common law. ’ :
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I must therefore consider whether the grazing rights can be supported by 30 years'
user as of right in accordance with the Prescription Act 1832, or by 20 years' user
as of right sufficient to raise a presumption of a lost modern grant in accordance
with Tehidy v Norman 1971 2 QB 528. 3By section 16(2) of the 1965 Act, the 30 years
must be taken back from the objection (in this case 1570) and in my opinicn the

20 years mentioned in Tenidy v Norman should be taken back from the same time.

The user relied on must te "as of right". As to this it was contended (as I under-
stood Hr iitckel and Mr Turner):- (1} tke notices mentioned in the grounds of
objection prevented the grazing being as of right, (2) it was impracticable %o
prevent persons grazing orn the Unit Land therefore no grazing on it could be as of
right, (3) the Unit Land was under the 1923 conveyance coaveyed as a grouse moor,
(%) the Unit Land was throughout known to be used as such by Captain Hul ton-Harrop
(the Gatten Estate was declared by the 1927 deed to be vested in him for an estate
in fee simple, and he died on 1 August 1973) and (5) time did not run against him
before 1566 because up to the 1966 Deed of Discharge he was not an absolute owner
of the Gatten Estate but only temant for life.

As to (1}:- During the evidence of Mrs Griffith it was said by Mr Mitchell that
one of the motices produced (EH/4) was put up on 28 July ard disappeared on 29 July.
I am not satisfied that any of the notices produced or mentioned were on the Unit
Land for long erough to be of any significance. Further neither the notices
produced ((E/1, 2 and 3) nor the copy notices made by Captain Hulton-Earrop (£3/9)
are directed against persons grazing: in oy opinion they were neither understood
nor capable of being understood as being so directed, and are therefore irrelevan:
in this case.

As to (2):- VYhether any grazing was as of right depends on the circumstances. “he
owner 1s not I think prejudiced by grazing by strays or by occasional grazing: but
sudject to any questiorn there may be as to the circumstances, an owner may I think
be prejudiced by gsrazing done ovenly (wit:out any concealzent) which would be
actiorable in legal proceedings if he commences no suck proceedings, notwiths:tanding
that it would e economically impracticable to fence against suck grazing arnd

would be troublesome to discover who was responsible for the grazing.

As to (3):- The 1923 conveyance (HE/10) is on the basis that under it

Captain Zulton-Harrop trustees acquired the Unit Land free from grazing rights:

so that without reference to the evidence sought to be put in as to what he

thought about it being practically useless to the Gatten Zstate except as a grouse |
moor, I accept that under the conveyance the trustees of Captain Hultor-Farrop did

in effect acquire a grouse moor. But in my view this result did not put the Unit

Land after 1923 in some special position under the Prescription Act 1832 or in
relation to the legal principles applicable to a presumed lost grant above
referred to. .

As to (4):- If all the grazing rights registered were valid, the number.of sheep
which might be grazed would amount altogether to nearly 800. Grazicg to such an
extent is quite inconsistent with the amount of grass (and young heather) which
could ever in the past have been (or I think ever likely to be in the future)
growing on the Unit Land, Alse it would. be quite impracticable to shoot over the
Unit Land with such a number of sheep. But I am not persuaded that the grouse
shooting as described by Mr Hulton-Harrop, It Tanner and Lord Bridgeman was
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inconsistent with anyone having (or with 3 or 4 persons having) a right(s) to

graze on the Unit Land., Those having or claiming grazing rights may have put the
owners of the Unit Land into difficulties: owing to the state of the fences animais
put onto the Unit Land would almost certainly stray off it onto much of the adjoining
land where the grazing was better (eg smallholding now abandomed); the owners of the
Unit Land with a view to improving grouse shooting burnt some of the mature heather
that would unavoidably provide for their animals more grass (probably more attractive
grass), so that any attempt to improve the Unit Land as a grouse moor would be
frustrated. Notwithstanding these difficulties, I am not persuaded that I should
negate the existence of any grazing rights over the Unit Land on the ground that

such grazing as in the past would be impossible.. Lord Bridgeman and Mr Taymer both
spoke of there being sheep there when they shot over it, and from their evidence

I would infer (I would also from what I saw during my inspection) that there has -
always been in places enough grass on the Unit Land to make it worth while for
grazing for anyone to whom it was convenien:t and against whom there was not too

guch competition.

‘As to (5):-. Section 7 of Prescription Act 1832 provides that time under it did not run

against the person who is "tenant for life'. Mr Turner referred ze tq Wade g fegartyy,

A )
lE&n{”IEw of/ Property (3rd edition) 8512 Notwithstanding that since the 1925 Property Acts

no person can have a tenancy for life which is a legal estate, section 7 can I think
still have some operation; but I reject the contention that a persen who shows that
ne 1s under the Settled Land Act 1925 a person who under suck Aet nas all the TOWers
of a tenant for life thereby establishes that he is a temant for life within tre
zeaning of the 1832 Act. Ia @y view tre 1832 Act must be linited to »ersoms who
would in 1832 have then been properiy descrived as temants for life (mow therefare
iizited t{o persons who have an equitable interest as suc:L Fromn the deeds produced
I tziplke it likely that Captain Hulton-ifarrop was for an ecuitable estate absolutely
entitled subject «™wy <o some jointure or other family charge; zowever this may
be, 10 document was produced showing that e only nad an interest for life and I
decline to infer that his interest was so limited from any of the deeds produced.
Furtier, section 5 of the 1832 Act provides that any person who in answer to a ¢laim
under such Act relies on some incaracity must plead it; I consider that azy person
who 1in proceedings under the 1965 Act relies on section 7 should comply with section 5
oy zentionizg the incapacity in kis grounds of objection.

So baving regard to the corsiderations set out above the validity of the rignzts

claimed depends in my view upon the use which those claining them and their

rredecessors in title have made of the Unit Land in relation to the lands to whica

each such right is said on the Register to be attached; and I oust therefore deal

with each right claimed separately, considering particularly the period after the
conveyance of 12 March 1923 (H/9) and before the date of the objection (June and
September 1970 and December 1971), and bearing in mind that in law he right claized _
must be by or through the person who owns the attached land for as estate in fee simple
and wko is not the same as the person who at the relevant time is the owner of the

Unit Land for an estate in fee simple.

B/S Zntry No. 18:~ Applicant Mrs M Smith (tenant). Right claimed, to graze 80 sheep
or 16 cattle. Attached land, 6 Pennerley Hill and 16 Penmnerley Hili.

The grazing of which evidence was given was not always from the whole of the attached .
land so it is necessary to consider it in two parts. One part {"the original holding™)

# See alm Lhtedibess €978 pur 857,
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being lots 30 and 43 in the 1953 particulars (EJ/2) and therein described as being
then let to Mrs M Smith (lot 30 containing 6.499 acres, made up of pasture, arable,
pasture, cottage and garden, and rough, and lot 43 containing 2.771 acres made

up of pasture, site of old cottage and garden and part of Estate Road); total area
of original holding is 9.270 acres. And the other ('the additional holding™)

being lot 27 then "in hand" containing 11.470 acres, iot 34 then "vacant possession”
containing 20.887 acres, lot 45 then 'wacant possession" containing 4,899 acres,

and lot 46 then let to A Pugh containing 14.940 acres; the total area of the
additional holding iz 52.1%96 acres. :

The 1953 conveyarce (HJ/3) to Mary Smith was of the origin holding and the
additional holding together therein said to contain 61.476 acres; such conveyance
mentions a conveyance dated 7 March 1957 from A H Beveridge and W C Woodley to

J L Burton.

The evidence of Mr Jones (the son of Mrs M Smith) and of Mr G C Smith (her husbard
and his father) was (in effect) - they were married in 1932, and before sce was
married she was living on the old holding with her parents. They (the parents)
moved and went to Perkins Beach; and from September 1932 Mr and Mrs Smith took on
the place. Mr Jones was brought up there.{(ze is now 47 years of age and was bora
‘at No. 6 Pemnerley #ill). In 1952 ke (Mr Jores) and Mr and Mrs Smit: moved froam
No. 6 to No. 16 and thereafier they farmed the original nolding and the additional
holding as one. From sometime before 1932 zis grandparents and parents were
successively tenants of the old holding until 1952; and afterwards his parents

or one of them until the 1973 conveyance when his mother became owner, were
successively tenants of both the old 2o0lding and the new kolding.

1 accept the evidence of Mr Jones and Mr Smith that the Unit Land zas been grazed

from the origiral holding and the additioral holding during the tenancies and ’”(3529
_gfgg;g&}g_ghngg_ﬁggg;%%gd. To establisn a right 5raz3pg from tke old holdinggis

ior long enough, but t9e grazing from the new holding,is for too skort a period: in

oy opinion the grazing from the combined holding may for the purpose of establishing

a right attached to the old holding be treated as being dore in respect of the old

holding notwithstandihg that the combined holding was farmed as one farm and

notwithstanding some of the animals being grazed may have come from or orimarily
from the new holding.

As I understood Mr Jones in relation to the Unit Land his idea was %o tura much of
the combined holding to productive use as he could (much of the bolding is or was
rough grass which he has already improved or is in the process of improviang by tkte
addition of fertilizers and otherwise), with the consequence that he wants to put
as many animals as he can onto the Unit Land. However agriculturally meritorious
this may be, unless he had a grazing right in respect of the combined helding at

- the date of registration (28 September 1969 application 21 April ,1969) the measure
of the right must in my view bte by reference to the origiral holding and mot to the
combined holding. I reject the suggestion that Mr and Mrs Smith by erlarging their
holding in 1952 automatically enlarged the right which was attached to the original
holding for the berefit of the combined holding. To effect any such enlargement in
the absence of any express grant from the owrer of the Unit Land they must show some
before 1952 use for the additional holding:; of this there was no evidence.
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As to numbers of the anrimala owned:- !Mr Jones said that nis parents and
grandparents kept 4 to 6 cows and 25 to 30 sheep, on the origiral nolding; at the
time of the hearirg they nad 25 cows and 170 sheep out; in 1975, the date of the
County Court proceedings below mentioned, he had 20 or 0 head of stock out. Ee
said (mistakenly, I think) that the original bolding was approximately 12 acres and
that his present holding was approximately 90 acres. Mr Smith said that when he
first knew Miss Jones (his wife in 1932) they had 2 or 3 cows and some sheep, that
e started (1932) with 6 éwes and 1 cow, and evidently got up to 5 cows and 20 sheep,
and so they grazed between.1932 ard 194k.

Mention was made of some proceedings of Shrewsbury County Court and of an order
dated 30 February 1975 (£J/1). During oy inspection from the additional holding I
looked at a nearby part of the Gattern Estate which had apparently been at one time
enclosed and which is not part of the Unit Land; it may be that the existence of
this one time enclosure explaing tre difference between the areas given by Mr Jones
in his evidence and the areas given in the 1953 Particulars (2J/2) and the 1973
corveyance (EJ/3); however this may be, I am not persuaded that the February 1975
Crder (which may only have been interlocutory) or anything that havvened in these
proceedings has any relevance to anything I have to decide. I ‘therefore disregard
them altogether. :

On the considerations outlined above, my corclusion is that the registration at
Entry No. 18 is excessive as regards number and skould be reduced. There was little
if any discussion at the hearing about numbers, either in respect of this Entry MNo.18
or the other Entry Nos whickz as agpears below relate to rights which I consider have
been established (that is at Zntry Nos. 2 and 3). I see therefore no reason by
RS the 80 sheep or 16 cattle zentiormed in Mrs Smita's apnlication snould
2ot be considered a reliable figure for;combined nolding; so I must apvortion these
nucbers as best I can., I ought not I think to follow the numbers mertiored oy

Mr T C Smith in bis evidence, because during his veriod, grazing oignt be limited

to the availability of capital to buy animals rather than the extent of the rignt.
And T ought not I think to treat the total acreages of the origiral holding and of
tze additional holding as decisive, because more of the latter was (so described

in the 1953 Particulars) and is (as I saw on my inspection) rough, although now to
some extent reclaized. So any apportiomment I make will te arbitrary. My decizion
is that "80 sheep or 16 cattle" sihould be reduced to "4O sneep or 3 cattle! and tnat
the attached land should be limited to 6 Pemmerley Zill as tenanted Ty Mrs M Saith
in 1953, that is to lots 30 and 43 in the 1953 Particulars, and so modified the
registration was rizhtly made. In ay notice to the County Council as registration -
authority I skall describe 6 Pennerley Hill by reference to the Ordnance iap los
used in the Particulars and set out at the end of this decision.

I record that in my view the circumstance that the registered rigct will be
attacihed to the original holding will not make it unlawful for animals from the
combined holding to be grazed in exercise of the right, provided that the number

of animals and the circumstances in which they are grazed does not icpose a burden
on the Unit Land which would be greater than it would have been if they were grazed
from the original holding. ' :

R/S Entry No. 8. Applicant Mr R ¥ Evans (tenant part and owner part). Right to

graze 65 sheep or 13 cattle. Attached to Green Farm (several pieces of land west of
the lower part of Perkins Beach).
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Mr R W Evans in the course of his evidence said that he had not grazed the Hill
since 1940, but his father had grazed it with sheep.  When questioned by Mr Turner
he said that he still pursued his grazing right, because he understood that th
Hill was common land, except the far side of the Gatten Estate, and because shieep
were allowed to wander at will. Although he had pever exercised the right since
1940, he considered that the right was handed down to the owner of the property
originally sold, but conceded that there was no specific reference to this in his
deeds. .

In my opinion I cannot orn the eviderce sumzarised above, properly presume the
existence of the right claimed. My decision is therefore that this registration
was not properly made.

Ryt /'S swcxcivwns Entyr No,. 5. Applicant Mr R G Cook owner. Right to graze 50 skeep
or 10 cattle. Attacned to two (widely separated) pieces: (a) land about SC0 yards
long and 200 yards wide north of Blakemoorgate, and (t) land (7 Crowsnest Dingle;

L shaped) held under two different titles adjoining the road between Spailbeack

ard The Stiperstones Village or adjoining the lower part of the Dingle.

In relation to his ownership of the attached land, Mr Cook referred to the
following:~ In respect of piece (a) the 1963 conveyance (RGC/3) by which it was
conveyed by Mrs F Cook (his mother) to him, it having been acquired by Mr Robert Cook
under the 1922 conveyance (RGC/L) from G ¥ Earl of Tankerville with the concurrazce
of his Trustees. Iz respect of part of piece (b), (being up the Dingle a little way
from the said road and being lot 1 in the 1953 Particulars, EJ/2) the 1953 convevance
(REC/5) to him by A H Beveridge and acother, of land containing 3.770 acres (in the
1953 Particulars said to be in the terancy of Mr R G Cook). Ia restect of the
remaining part of piece (b), being by the said road, the 1953 convevance (3GC/2) to
hin by Alfred Lewis and the 1920 conveyarce (RGC/1) oy A ¥ 0 Lloyd with the
concurrence of his Trustees to Mr Thomas Lewis, botk of land containing 4.997 acres.

Mr Cook said that he first ran sheep on tize #ill in 1934 and had run stock con-
tizuously on the Hill ever since including the war years. Usually he had about
100 sheep on the Hill,

Mr Cook's oral evidence was very short and he was asked no gquestions hy Mr Hitechell

or Mr Turner, so I have no details of the tenancies before 1953 or of his relatiomship
with Mr Robert Cook. However I infer from what he said {an inference that was
confirmed by the impression I got not only at the hearing but also during 3y
inspection) that ke or one or both of his parents have been tenarnts of bhot:z vieces

for many years before he became owner, and that when Mr Cook spoke of running stock
on the Hill, he spoke of this as being done from both pieces.

Cn this evidence I find that the grazing rights clained are established. Because

he was asked o questions about numbers, I do not krow why he registered for S0 sceep
when usually he had more. However I have no reason for altering the numbers he chose
to register. My decision is that that. the registration was rigbtly made.

R/S Entry No. 2. Applicant Mr R I Chidley (owner). To graze 28 steep or 5 cattle.

Attached to Birch Eil1.
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R/S Entrv No, 11. Applicant Mr W G Morgan (owner). To graze 25 sheep or 5 cattle
attacied to land between Birch Hill and the higher part of Perkins Beach.

Mrs Griffith, whose maiden nmame was Corfieid, said (in effect):- Her parsnts
and grandparents lived at Birch Eill. They kept stock and they put cattle and sheep
on the Hill. Her grandmother owned it as she bought it from the Tankerville Estate.

By the 1662 Conveyance (RIC/2), J Corfield as surviving executor of Mrs Hannah Gwilliam
(ske died 6 September 1932) conveyed Birca Hill containing 124. 3R. 23P. +o '
Mr Ivor Ernest Chidley; by the 1976 Conveyance (RIC/1) he gave it to his son

Mr R I Chidley. The 1962 Conveyance mentions a conveyance dated 25 May 1922 by the
Rt Hon G M Earl of Tankerville to Mrs Hennah Gwilliam,

As to Birch Hill (R/S Entry Ne. 2), Mr R I Chaidley said (in effect):- His holding
was that referred to by Mrs Griffith as occupied by her grandmother. Since he had
lived at Birch Hill (1962) he had run stock on the Fill; at that time he had about
20 sheep and no cattle; at present he had 159 sheep (including this 7ear's lambs; so
he had about 80 breeding ewes). Since 1962 he had built up his stock from 20 to about
& (as funds had become available by not sellirg ewe lambs).

Hr R 1 Chidley also produced the 1973 Conveyance (SIC/3) but e lef: me mno copy

and I have no note or recollection of its contents save that by it land was conveyed
to him by Mr A J Evans. About this land he said (in effect):- Mr A J Tvans was
tenant and subsequently purchased: his son Mr Lawrence Zvans and trhe witness helped
Mr A J Evans with his sheep; fetcaing his two calves sometizes; they were on the
comzon grazing, When he (the witness) started sciool 31 years azo, -e remeczbered

‘T A J Tvans. Fe put zis cows on :he Hiil; tzey roamed or the Hill ard were .
collected each day to suckle the calves. Fe knew that e 2ad stock for a period of
about 1C years, but he could mot speak too clearly.

Mr Chidley alsc mentioned Fennerley rarm of about 20 acres, wnich ne bougtt in
1972. ‘

As to the registration of Entry No. 2, on tie evidence of MHr Chidley and Mrs Griffith
I conclude that there has been grazing from Birchk Hiil on the Unit Lang during ke
veriod of ownership of Mrs Gwilliam, her executors, and Messrs Caidley and that

such grazing is enough for me to find as I do that the right claimed exists. I

have no reason on the evidence of Mr Chidley either to raise or lower the numbers

of anizmals mentioned in the registration. 4y decision is therefore that the
registration was rigntly made.

As to the registration at Entry No. 11, Mr Chidley had some difficulty with the map
(M of A/1), first identifying Pennerley Hill Farm as being uncoloured land between
the two parts of No. 18. then identified as being MNo. 19 (which on other evidence I
find was in the terancy of Mr Hotchkiss); however he ultimately agreed that the land
of which he is the owner is that numbered 2 and 11@ on the map.

I bave no evidence as to how Mr Chidley claims under Mr W G Morgan and feel uncertain
whether the 1978 Conveyance land comprised that referred to in Entry No. 11, some or

s
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all of whick seems to be part of lots 20 and 21 in the 1953 Particulars (HJ/2).
However, treating Mr Chidley's claim apart from Birch Hill as being to a grazing right
attached to whatever lard was conveyed to him by the. 1978 Corveyance, my conclusion

is that the information he gave me about the grazing from such land is too vague and
too uncertain to enable me to find that there has been grazing from it for a long
enough period and with sufficient regularity on which to base a right of common.

If T am wistaken in thinking that ary part of the land referred to in Entry No. 11

was comprised in the 1978 Conveyance then the position as regards this Entry No

is that I have no evidence about it at all and accordingly the observations I make
later in this decision about Entry Nos 1, 6, 7, 9, 16 and 17 are applicable. On

either view my decision is therefore that this registration (at Zntry No. 11) was

not rightly made. ‘ : . -

R/S Entrvy No. S5:-~ Applicant Mr Edwin Davies (tenant). Right to graze 14 steep.
Attached to No. 2 Blakemoorgate. :

Mr Hampson in bis evidence in suprort of tais registration mentioned his concern

at various times with three proverties. (1) & Prospect Cottages:- This was the
address of Mr Edwin Davies in 1963 (the date of registration); he was then (? when
he died) 88 years of age. Mr Eampson who was borm im 1936 and is the grandson of
Mr Edwirc Davies, lived there until his marriage. (2) White Banks:- This is the
bresent address of Mr Hampson. Fe bought it im 1970 and it was ther about 10 acres:
in July 1975 he added to it by buying about 20 acres from Mr Derrici Evans. .

(3) No. 2 Blakemoorzate:- Ir Zdwiz Davies holds this under a tenancy agreement
dated 7 November 1936 (Mof A/3) and granted by Captaiz D M Hulion-Harrop: in this
agreement it is described as 38 plots containing altogether 5,830 acres, cne of
weich was "cottage and garden'. There is an 0old dwellingnouse there now (remains of) &4

'r Zampson said (in effect):~ Mr Zdwin Davies lived at No. 2 Blakemoorgate at one
tize but left more thar 20 Jeaxrs ago: he died 25 November 1971. Ze (¢ Zampsorn)
succeeded to the tenancy and since 1972 nas paid rent for it to t:e Forestry
Commission. A= to grazing, at present he has 100 ewes an his nelding, wrica n
grazes on the Common. This did not start waen he went to Wnite Banks; thev have
bad sheep on the Stiperstones ever since he was a small child with his grandfather:
they were then at 6 Prospect Cottages. .

Mr ‘ampson made no attempt to correlate the grazing he described to any one or

other of the three properties with wnich he was concerned, making it clear that in .
2is view no such correlation was Jecessary because the Unit Land was "common", thnat
fe could therefore always claim a rigot for whatever land he owned (or I suprose
held under a tenancy). "It was for the people of the Parish. I nave done it ever
since I have grown up. I have two caildren, they do it. It is a thing you live
wita, It has always been done. ...It was accepted by the Community. I you wished
te put sheep up you could do so."

Mr Hampsiagb described no grazing in pelation to 2 Blakemoorgate particularly, being
the only land with which I am concerned. As a boy he saw grazing from 6 Prospect
Cottages, which I am told is by St Lukes Church, and he himself grazed from

White Banks; in respect of neither of these properties has any registration béen made.
It may be that the 20 acres purchased by Mr Hampson in 1975 was part of the
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Tankerville Farm in respect of which R/S Entrv No. 4 was made on the application
of Mr Derrick Evans; but he cannot rely on grazing from this farm because the Entry
has been cancelled. : .

In oy opinion, Mr Hampson's views as to the legal position are mistaken, The law
does not recognise a rignt of common for any person or group of persons who happen
to own or be a tenant of land ir ‘a parish to graze as wany animals as "you could
look after" on a common land. The circumstances of Mr Hampson may be mistaken as
the legal basis of the grazing ne described, would not prevent him claiming rights
appurterant to some particular piece of land if in fae+ grazing took place from it,
see De la Warr v Miles (1881) 17 Ch. D. 535,

In the situation of 2 Blakemoorgate in relation to the Unit Land, it is perhaps
likely that Mr Edwir Davies while he lived there grazed from it. But I have no
evidence of this; Mr Eampson's statement that the grazing was done or "a family
basis" is I think too vague.

2 Blakemoorgate is included in the land which was in 1923 part of the Gatten Estate
and nas since then been owned by the same persons as the Urit Land, see the 1923
conveyance and the 1927 and 1952 vesting deeds (EH/10, HE/11, and H8/12). So any -
grazing there may have been from 2 Blakemoorgate must either have been in exercise
of a right already granted by the terancy agreement or with the tolerance of the
landlord under that agreement. Such grazing canrot acount to an exercise of a
right of grazing attached to the freehold of the land so let over the Unit Land
because both are now and as far as the evidence goes back always have heen owned
by the same person.

- ¥r Hampson did not give sufficient details of nis =metred of grazing, for ze to

conclude tzat there had ever been grazing for the recuisite period either from
& Prosvect Cottages or from.White Banks which ceuld in any way bte regarded as

" independent of any grazing from 2 3lakencorgate. I see therefore no reason for

zmodifying the registration by substituting any other property for No. 2 Blakemoorgate.

At present I am inclined to the view that here nmever was any relevant grazing

fron 2 Blakemoorgate, even to establish that Hr Hagpson nas under the 1936 tenarcy
agreement a right as tenant as against his landlord +o graze on the land surroundiag
tke land let; but however this may be I have no jurisdiction to determine lr Hampson's
rigots under the tenancy agreement (if he asithe Executors of Captain ulton-Harrop
cannot agree this must be determined in other proceedings); and whatever such rignts
Zay be they are in ay opinion not registrable urder the 1945 Act, the expression
"rights of common" used therein veing in oy view limited to rights aeld for an

estate in fee simple.

Uvon the considerations outlined ahove my decision is that the registration at
‘Intry No. 5 was ot rightly made, a

R/S Ent;y'No. éO. Applicant, Mr D A Davies (part tenant part'owner). Right to
graze 15 cows and their calves, 125 ewes and their lambs and 3 ponies. Attached %o
Knolls Farm. ’

. Mr Davies after producing the 1953 Conveyance (DAD/1) under which Mrs Davies becane

the owner of about 63 acres of land (being the greater part of Knolls Farm) said
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(in effect):- The north boundary is not fenced from the adjoining land. So it has
been for about 45 years (he had known the Hill for about 27 years). FHe carried 38
cattle and 139 ewes (and followers, lambs with them). . Of the farm there are 27% acres
open to the Hill. He had exercised the right since he bought it in 1953, He had

2 ponies there now (in addition to the cattle and sheep).

Mr Davies was questioned about (among other things) the boundary and his grazing.
Along the boundary there is a ridge. EHe put up a wire fence about 14 years ago and
reseeded the farm south of it. FHe nad never krown any other fence there. Ee had
the farm off Mr Ditheridge who (he uzderstcod) had grazed the Hill for 15 jears:
his sheep were on the Hill when he (Mr Davies) took the farm (in 1953).

I need not record in detail his evidence about the boundary, because having walked —
along it with him, I have a ¢lear idea of it. ,Tte 1953 Conveyance st land -thers
north of the road from the Bog to Ratlinghoveju(a) an area of 11.4C6 acres between

the road and the north bourdary; (b) a triangular area of 10.922 acres which projects
norta-west from the nortk boundary, so that the east beoundary of this triangular

area is at right angles to the north boundary of 11.406 acres area; ard (¢) ar area

of 0,256 acres between the two. On the conveyance plan, both the said boundaries

are marked with heavy black dots indicating a bourdary line of some importance. Along
this line there is now a substantial ridge such as is commornly made to mark a parish
boundary or the like. From the morth boundary, the nearest point of the Unit Land

is little more than half a mile; some parts of the 10.922 triangular area may be

a little closer. Between area (a) and (c) above, there is a gated track (? a public
footpath) leading northward from the road in the direction of the Unit Land; along

this track it would be possible to drive animals from Knolls Farm by way of the

road. I understood from Mr Davies that he did not do this excevt occasionally,

tecause (as was obvious during my inspection) the below mentioned wide gap is zore
convenient. There is no obvious access for the 10.922 acres triangular area o the
Unit Land; so I am concerned only with what happened on and from the 11.406 acres

area across the north boundary.

Along this boundary is the said ridge, wkich for the most part has on it or near

it a substantial gorse hedge, for the most part impenetrable by animals. At one
place there is a very wide gap, througn which animals can pass easily; across this
gap there is no gate (it would be too wide for a gate) and no sizn of there being
any fence such as Mr Davies said he put up in 1974. There are other gaps in the
gorse hedge all much smaller, through one or possibly more which animals might
pass, so far as not prevented by wire (the remains I suppose of the said fence); I
. need not I think deal with these smaller gaps, because the wide gap is (as I under-
stood Mr Davies and as seemed obvious during my inspection) the place through whickz

the animals passed to do the grazing relied on by Mr Davies to support the rights
he claims.,

‘I have to consider whether the grazing described by Mr Davies was in exercise of a
right actually taken and enjoyed by persons claiming a right thereto (see section 1
of the 1332 Act), that is whether grazing he described was "as of rignt" within the
legal meaning of these words. . ‘ '

By reason of the said wide gap, amy animals put on the nearby part of Knolls Fara
(Mr Davies said 274 acres, but I think he must have meant 11,406 acres area) can
leave the farm as and when they please, Mr Davies said in his evidence: 'They go all
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over the Hill, I can't stop them; they go all over the place. By the Hill clearly
he meant not only the Unit Lard (or the south part of it) but also the large area
being part of the Gatten Estate between the Unit Land and Knolls Farm.

In oy opinion grazing by animals which escape or stray from a farm canpnot be used

to support a right; and it makes no difference that the animals are encouraged to
escape or stray in a manner described by Mr Davies through a gap which he may have
found to be there when he purchased and which he has since done nothing to close
tecause 1t is through it that he "exercised" his rights. Any such grazing is neces-
sarily uncontrolled and unceontrollable. In effect Mr Davies has enlarczed Xnolls Farm
so as to include land on the other side of the rortk toundary; so that any animal
frem it can take possession of so such of the Gatier Estate as is between Knolls Farm
and the cearest fence of the nearest erclosures. By such activities he is not in

ay opinion exercising any rignt, or doizg anything whick can properly be described
"as of right": ke has been merely doing something which on any view of the legal
position must be wrong.

lr Davies seemed to be unaware that the land over which ke had registered a righnt

(the Unit Lard) was % a mile away from Knolls Farm and not coextensive with

"the Hill" as he used these words. There was no evidence of any registration

under the 1965 Act of "the Hill" as Mr Davies used these words, and I understood

(and I nov assume) that there has been nonme. It Zay be that Mr Davies made a zistake

by not including in his application for registration the tart of the Hill between

Knolls Farm and the Unit Land, but I must take the registration as it now stands.

So, if contrary to my opinion the grazing described by Mr Davies could ve as of
~—5\ right, it could only be as grazing over i:e part of tie Gatten Sstate wnich adioized
“5‘f§] Krolls Farm, pear the said wide gap. Perzaps this part could be said o be large
\P‘"‘f enough to include)the Unit Land; but however this may be the grazing cannot iz =y
el ) view be ascribed to the Unit Lard by itself, because the animals were zever put

there; they mignt at some time go onto the Unit Land but they would 2ot necessarily

do so and would at any rate in tke first instance be zore likely to graze on the
land rear to Knolls TFarm winich was not part of the Unit Lazd.

Turtier the grazing by Mr Davies sizce 1653 is for too short a period by itself
to establish a right by use only. I find I am not persuaded by ais statement of
wiat Mr Ditheridge told him to extend.the period =2fE: before 1953 because I have

no idea as to how the Unit Land could have been grazed from Rmolls Farm by s
Couitws b

lr Ditheridge.

Ugon the considerations set out above, my conclusion is that there is not ard never
has been over the Unit Land any right attached to Knolls Farm. iy deciszios is there=-
fore that the registration was not rightly made.

2/S Entry No. 19. Applicant, Mr L J Hotckkiss (tenant). Right to graze 40 cattle
and 200 sheep. Attached to Bog Hill Farm (part) and Rigmore Oak.

Mr Hotechkiss who is 51 years of age said (in effect):- He is and has been since

1950 the tenant of Bog Hill Farm (69 acres) and of Rigmore Oak (23 acres nearer the
Hill); he succeeded his father. He agreed the 1923 tenancy agreement (M of A/L) by
which Rigmore Oak Holding of 32A. 1R. OP. were let to Mr Alfred Hotchkiss (the agree-
ment has on it an.endorsement dated 9.10.61 showing a surrender of part). At the
time of the hearing he had 160 ewes and 20 cattle (up on sheep and down on cattle),
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but none were then on the Hill. Prior to registration "we just turned out what
we had got (on the Hill)... in my position I put them out when we need to; when
the meadows are put up for hay (June, July, August)." Sheep have been grazed
for as long as he could remember.

Rigmore Oak (23 acres) is and has been since 1923 part of the Gatten Estate, ii%c
so (as explained above in relation to Entry No. 5) there can bte no register@@ulis
right of common attached to Rigmore Oak over the Unit Land, they having been at
all material times in the same ownership. _

The part of Bog Hill Farm being the remainder of the attached land, is a field
west of and adjoining the Gatten Estate boundary; this field (as I estimate from
the map M of A/1) is about 10 acres. There is a gate from it across the boundary;
this gate is about 600 yds from the nearest point of the Unit Land; Rigmore Oak is
between the gate and the Unit Land. There is no legal reason why a right of common
attached to this part of Bog Hill Farz should not exist over the Unit Land. 3But
if T am to consider the validity of the registered right as regards this field
without Rigmore Ock I must make some apportionment between them of the numbers
registered. Bearing in mind that Rigmore Oak is much nearer to the Unit Land and
has about twice the area, any apportionment could not be more favourable to

Me Hotchkiss than 10 cattle or S0 sheevw for this field.

Even with these reduced numbers, oz my inspection, it seemed to me that iz no
sensible way could animals be said to be grazed on the Unit Land in exercise of a
rigat attached to the field. No explanation was given as to why the rigrht was
claimed as attached to this field rather than the whole of what is now Bog Fiil Fara
(it may be that Mr A Hotchkiss' interest was less than that of Ur L & Hotenkiss).

To put animals onto the Unit Land from the field without putting them onto the land
between the field and the Unit Land would be impracticable; in the course of the
evidence Mr Hotchkiss made it clear that one of tke practical difficulties of
grazing the Hill was the absence of any fence over such a large area. iy conclusion
is that I ought to treat the grazing described by MHr Hotchkiss as being, so far as
it relates to the Unit Land attributable to Rigmore Oak.

So in the result I have no evidence of any right of common attached to the field
or to Bog Hill Farm and I need not therefore consider whether tihe registration
ought to be modified by amending the description of the attached land. It say he
that the grazing described by ir Hotchkiss might form a basis for some claim by
him that the 1923 tenancy should be treated as including a right to graze over the
adjoining part of the Gatten Estate, possibly including the Unit Land. Tkhis is

a watter over which I have no jurisdiction and which must in my view in the absence
of agreement be determined in other proceedings; (see ay observations in relaticn
to a similar question arising in relation to Entry No. 5). On the above consider-
ations I conclude that the right claimed either does not exist at all or is not a
right of common within the meaning of the 1965 Act. My decision is therefore that
the registration was not rightly made.

R/S Entry No. 12. Applicant Mr A J Parslow (owner part tenant part). Right to
graze 5 sheep or one cow. Attached to (?) No. 2 Perkins Beach.
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R/S Entrvy No. 13. Applicant Mr W B Parslow (owner). Right to graze 5 sheep or
one cow. Attached to (?) 7 Perkins Beach. .

R/S Entry No. 14. Applicant Mr W X Parslow (owner part temant part). Rignt to
graze 5 sneep or one cow. Attached to (?) 9 Perkins Beach.

R/S Entrvy No. 15. Applicant Mr H Roverts (owner). Right to graze 25 sheep or
S cattle. Attached to (?) 19 Perkins Beach. .

No person who applied for the above 4 registrations or who claimed under any suck
person gave evidence. However Mr R L Jones in the course of his evidence referred

to some of them, saying (in effect):= From 1934-1946 he (ifr R L Jones) lived at

No 18 Perkins Beach; he then moved to the Gate House, The Bogg, where he now lives; — —
Mr § Jones who gave evidence as above summarised, is his nephew. While he (the
witness) was at No. 18 Perkins Beach ke exercised grazing rights (none had been
registered from this property). Mr Wilfred Benjamin Purslow exercised rights from

+No. 7 Perkins Beach:; so did his brother Mr Alan Joseph Purslow; they used to run

sheep together on the Hill. There were not in 1546 the stock on the Hill that

there are today; and fewer then than in 1930 (people were poorer in those days).

From the situation of the attached land mentioned in these 4 Entry:Nos, it is
likely that from time to time animals may from them have been put onto the Unit °
Land but in the absence of evidence in some way conmnectad with these properties

I am uncertain as to how this grazing was effected and by whom. I am not persuaded
by the evidence of lr R J Jones that the persons concerned with these lands grazed
with such regularity or to such an extent or that they grazed at all afier 1946 o
the extent that I could properly conclude that the rights they claim exist. In the
absence of other evidence about these lands, zy decizion is that these registrations
were not rightly made.

R/S Zntr— Mo. 1. Applicant Mr £ D D Chidley (owner part tenant part). Right to graze
20 sceep or 4 cattle. Attached to land at lMyttonsbeach and (?) 5 Perkins Zeack.

B/S Entrv No. 6. Applicant Mr G E Zvans {owner). Right to graze 13 sheep or
3 cattle. Attached to Black Hole.

R/S Zntry No. 7. Applicant Mrs G M Evans (owner). Right to graze 55 sheep or
14 cattie. Attached to land just soutk of Hogstow.

3/5 Entrv No. 9., Applicant Mr E A Fumpareys (owner). Right to graze 12 steep or
2 cattle. Attached to land at the bottom of Myttonsbeach being (?) No. 1 Perkirs Beach.

R/S Entrv No. 10. Applicant Mr F G Lewis (owmer). Rigat to graze 12 sheev or
2 cattle. Attached to land at Gorsty Bank. -

R/S Entry No. 16. Applicant Mrs G V Rawson (owner). To graze 14 sheep or 3 cattle,
Attached to larnd near the lower end of M ttonsbeach.

R/S Eotr~ No, 17, Applicant Mr G V Stokes (owner). To graze 48 sheep or 9 cattle.
Attached to land between The Stiperstones Village and Hogstow (? Stiperstones Fara).
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About the above 6 registrations, I have no evidence at all. So it may be the
descriptions I have given of the land to which the rights are attached are apt.
However on my inspection, I saw something of their general pature and in relation

to the Unit Land their situation. As explained above, I cannot on the general
evidence given before me conclude that there is a right of commor attached to land
merely because it is in the Stiperstones Village. Accordingly in the absence of
evidence I conclude that none of these rights exist ard my decision is therefore that
oore of these registrations was rightly made. . -

R/S Euntry Nos. 21 and 23 to 105. Applicants, various persons (owners). Right to
pick whimberries. Rignt of common in gross. -

Mrs Griffith - who has lived in the area for 61 7ears said (in effect):~ She could
could remember being carried on the Hill wken she was 3 years old. Every season
there were some picking fruit: bilberries, blackberries, cowberries (sometizes

called cracberries but not true cranberries) or wild raspberries. Everybody wext:
whole families went up before it was light in the mernings. TFor her the main purpose
was not necessarily the fruit: '"for walicing and picnicking we went frecuently"., It
(the Unit Land) is a wonderful place; visited by hundreds of people; it is a teacaing
area for sciiools and colleges, Otter peonle (tesides the applicarts for the
registrations) picked bilberries; crowds from all over Shropsiire; the bilberries

of Stiverstones are famous. '"You could mot keep them off", VWhicberries is the

local nace for bilberries. ‘

During my inspection, it was apparent that by far the greater part of the Unit Land
is covered with bilberries or heather or a aixture of them; so muca so that from a
casual glance, it would be difficult +o say wcetber there was at any rlace more
biiberries than heather. I infer that persons living around the Unit Lang would
Iron time immemorial always have found enough fruit of bilberries for consunmption
by themselves or their families, and that they would always nave been able to tale
whatever they wanted without objection by anyone. I also infer, as was I think
mentioned at the hearing that some fruit have probably been taken by some veavle
other than for personal consumption (for sale either as nicked or after processizg);
but there was no evidence as to how muck if at all this was done.

As I understood Mrs Griffith her evidence was for the purpose of establishing

rot that she had a unigue right to pick whimberries but that the right was
exercisable by everybody; meaning either any Person wio hapvened to be there on
the Tnit Land or any person living nearby or any person who applied for a regis-
tration. However as there ape 84 separate and distinct rights registered, I must
first consider whether on her evidence (there was none other relevant to her clain)
the right she registered (at Entry No. 33; the same.as the others), considered as
being properly deseribed by the words actually used on the Register, can exist ang
if so has been proved. . )

A right in gross cannot he supported by prescription at common law or under the

1832 Act, so that in the absence of an express grant by the owner of the land %o

the claimant or his or her predecessors in title, such right must be supported if at
all by evidence, circumstances upon which suck a grant can be presumed, Of such
circumstances there was no evidence at all; no conveyance or other document dealing
with a right in any way which would be likely if it existed was oroduced, and I infer
there are none; indeed the use made of the land as described by Mrs Griffith is
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inconsistent with either ske or any group of persons including herself having any
right such as in law could be described as a right of commor in gross.

And the same considerations are equally applicable to all the other registrations,
regarded as of rights of commorn in gross.

But I should not I think avoid the registrations merely because the applicants may
have used the wrong words when they made applications. So I consider whether the
registrations could be modified so as to include rignts such as Mrs Griffith
aprarently supposed to exist exercisable by custom or by the inhabitarts of the
loczlity or in some similar way.

In general a right for a fluctuating and unascertairable body of persons (suca as’ —_—
the inhabitants of a locality) to take a profit (eg fruit) from the land of anotkber

is not recognised by law, see Gatewards Case (1607) 6 Co. Rep. 5Gb. Exceptionally

a fluctuating body of persons may take a profit under a charitable trust or if they

can be presumed to have been incorporated, see Goodman v Saitash (1382) 7 App Cas. 633.
But a claim to do things of this character canrmot be supported by defacto practice

even if it has existed from earliest memory if those doing the things relied on

thought no-one would find them objectiorable and the owner of the land tolerated them

as being unobjectionable, see Beckett v Lyoms 1967 1 Ch LLQ at pages 468 and 475.

Having regard to the legal principles set ou%t in the cases above cited, I conclude

that the evidence given does not establish that there was over the Unlt Land any

rights such as might be supported on the evidence of Mrs Griffith and such as could

oy any modification which could lawfully be made to the registrations ai these

Intry Nos be properly registered under the 1965 Act as rights of common. Hy decision

is that none of the registrations were rightly made. - ‘. e
Cas b i Lomd :ﬁ;-,l‘w{w Tl g il ot Gy Wt ik ey prlf’ A 2t 01 ’“”""“‘f

Eaving regard to my decisions as above recorded, ]I confirm the registrations at -

Entries Nos.2 and 3 without any modifications; I confirz the registrations at

Entry No. 18 with the modification that for the words in column &4 "graze 30 skheep

or 16 cattle" there be substituted graze "UO sneep or 8 cattle', and that for the

supplemental map referred to in column 5 there be substiiuted a new supplemental map

which removes from the land now edged blue thereon all land except that within the

following description being by reference to the Ordnance man current in 1953 (the

description is taken from lots 30 and 43 in the 1953 Particulars mentioned in this

decision) that is to say:- - .

‘No 3797 Pasture 1.147 acres
2200 Arable 1.517
3799 Pasture : ' 1.063
3801 _ Cottage and garden . 237

Pt 3818 Rough . Est 2.535

6.499 acres

No 3872 _ Pasture ‘ .759 acres

3863 do 1.718
3864 Site of 0ld Cottage and garden . 119
Pt 3855 Part of Estate Road .175

2+771 acres

Total 9.270 acres
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And I refuse to confirm tke registrations at Entry Nos. 1, 5 to 17 irelusive,
19 to 21 inclusive and 23 to 105 inclusive.,

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 %o
explain that a person aggrieved by this decision as being erronecus in voint of law
zay, within & weeks from the date on which notice of the decision is sent to bim,
require me to state a case for the decision of the Eigh Court.

Produced by:
Mrs Griffith

BG/1

Minister of
Agricul ture,
Fisneries & Food

Hof 1

1 of A/2

-

Mr Sultop-Harrop
(referred to during
evidence in support
of registrations)

HE/A

HE/2

SCHEEDULZE

(Documents produced)

Description

Flan No. 3 (referred to in Tithe
Award) of Joint Lordship in
Upper and Nether Heath,

0S map (6 ins = 1 m), showing Unit
Land, land leased %o Mizister

25 January 1965, domizant terements
and area of Hulton-Harrop Istate.

0S map (6 ins = 1 m), stowing (as
described in Tithe Award) yellow
land owned by Earl of Tankerville,
acd brown land owned jointly by
Zarl of Tankerville and

Jonn Arthur Lloyd.

" Notice (12 izs by 10 ins):-

Game preserve. Persons using this
track must not deviate from it ...
prosecuted ... Gatten Estate.

Notice (12 ins by 10 ins):-

Game preserve. Private track, no
public access ... prosecuted ...
Gatten Estate.



E2/3

Mr Jores

43/1

aJ/2

BI/3

r ® G Coolz

RCCNM

RGC/2

RGC/3

RGC/k

13 February 1875

12 August 1953

8 June 1973

1 lovember 1920

10 February 1953

28 HMarch 1%63

20 May 1922
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Notice (12 ins by 10 ins):-

Geme preserve. No admittance ..
prosecuted ... public footpaths
3C0 yds (right): to Rigmore Ozk
(Lefs).

Copy order Shrewsbury County Court
R H de L Hulton-Harrop and Another
(Zxors of Captain C E M Hulton-
Earrop) and Minister of Agriculture
Fisheries ard Food v Mary Smith.

Particulars of sale by auction of
Joint Lordship and Tankerville
Estates (&4 lots).

Conveyance by Realty and General
Eoldings to Mary Smith of land at
Pennerley Xill containing about
£1.476 acres.

Deed of Gift by Mary Smitz to
herself and Herry Jores as joint
tenants legally and beneficially,

Conveyance by A § O Lloyd with
a concurrence of trustees %o
Thomas Lewis .., and Secondly
land part of Oaknill comprising
about 5 acres "Rougz Pasture’.

Conveyance by Alfred Lewis to
Richard Gordon Cook of land part
of Qakhill containing about 5 acres.

Conveyance (voluntary) by

Fanny Cook to Richard Gordon Coolk
of 21.722 acres (coloured pink on
below-mentioned conveyarce of’

20 May 1922). :

Conveyance by G M Earl of
Tankerville with the. comcurrence
of Trustees to Robert Cook of
land at Blakemoorgate containing
21.722 acres.



RGC/5

Mr R I Chidley

RIC/1
2IC/2

RIC/3

Hinister of
Agriculture,
Piskeries and
Food

¥ oof A/S

il of AL

Mr D A Davies

. DAD/

Mr R 5 D Hulton-~
Harrop

qH/

15 September 1553

17 November 1078

& September 12E2

31 March 1978

26 January 1966

31 Marech 1973

2 December 1955

11 January 197

e
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Conveyarce by A E Beveridge and

W C Woodley to Richard Gordon Cook
of Hill Pasture, Cottage Garden etc
containing 3.770 acres (0S Nos. 624.
384, 385 and 386),.

Deed of Gift by ivor Frnest Chidley
to R I Caidley of Birch Hill

 contairing 12 a. 3 r. and 23 p.

Conveyance by Joirn Corfield to -
Ivor Erzest Caidley of Bireh Hill
containing 12 a. 3 r. and 23 p.

Conveyance by Altert John Evans to
Rovert Ivor Chidley.

Copy lease by Captain Y G M HZulton-
Jarrop the concurrence of Trustee
to the linister of Land angd Vatural
Resources of 398.27L acres in
Worthen and 207.34% acres in
Ratlinghope for 1SS years at a
yearly rent of £1.

Copy of termancy agreement by
Trustees of late W Z F Hulton-Harror
to Alfred Hodgkiss of the

Rigzore Cak Holding containing

32 a. 1r. 0 n.

Conveﬁance by MW L Corry to
Mrs M C Davies of about €3,072 acres
of land at The Bog, '

Extract from 0S map (1/2,5C0)
sbhowing The Knolls,

Letter from Sprott Stokes and
Turnbuil solicitors to A F Dakorn
with manuscrint comment dated

15 January 1971 by D Eulton-darrop
(deceased).



- 23 -
HE/6 18 Qctober 1572
EB/7
EE/§ 9 Jure 1971
HE/S 28 July 1964
/10 12 March 1923
EE/11 1 July 1927
/12 18 November 1952
=13 25 November 1966
syl 19 September 1973
/20 1853
M of F/S. 7 November

11 September 1520

Dated this 27/ Ic

day of FM"? 1979

o A .
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Letter by D Hulton-Farrop %o
Mr Newell. .

Hul ton-Harrop
Picking.

Manﬁscript by D
beaded Bilberry

Manuscript by D Eulton-Earrop.

Manuscript copy notices.
Conveyance by G M Earl of
Tankerville and A E O Lloyd
with the concurrence of their
Trustees to E A Hulton-darrop
and -others of 697.298 acres in
Worthen as shown on the plan.

Vesting deed declaring that the
Gatten Zstate was vested in
H D ¥ Eulton-farrop.

Vesting Deed declaring that lands wer
held by E D M Fulton-Zarrop on
trusts of a trust instrument of

14 April 1932.

Deed of Discharge of Trustees.

Probate of Will of ¥ D M Hulton-
Harrop (he died 1 August 1973).

Agreed plan of joint Lordship Estate
(lots as then offered for sale).

Tenancy agreement by
H D M Eulton-farrop to
E Edwin Davies of 2 Blakemoorgate.

Extract from particulars of sale

of 450 acres of land showing
description (lot 4) of Hogstow Hall.,

faston Feblor.

tra————

Commons Commissioner
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