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COMLIONS REGISTRATION ACT 1965
Reference Nos.35/D/12 & 13

In the ¥Matter of Hurst Fen, part of the

land called the Jurst, Holywell Row,

Mildennall, Weat Suffolk.

DZCISTION

These disputes relate firstly (35/D/12) to the registration at Entry No.1
in the Land Section of ZRegister Unit No. C.L.68 in the Register of Cormon Land
maintained by the Test Suffolk County Council ard secondly (35/D/13) to the
registration 3t Zntry ffo.1 in the Rights Section of the same register unit.
Lotk disputes are occasicred by the Chjection No.0/11 made by Yildenhall Parish
Charity and noted in the Register (both sections) on 8tn May 1969.

I held a hearing for the purpose of inquiring into these two disputes at
Bury 3%.zdrmunds on 27th April 1972, The hearinz was attended by Mr. Eric Butcher
lr. George Peachey and lrs. G.lI. Tyrell ("the Claimaznts") rerresented by
Yr., Z.J. Uells (formerly chief engineer of the iildenhall Fen Drainage Board)
and by the Trustees of the lildenhall Parish Charities ("tke Charity") who
ware renresented by lr. C.G. Wright soliciter of lessrs. Greereand Greens,

3oth resisiraiions were mads in consequence of an applicatien dated
26th June 1950 and miade by Jr. Archibald llorley, ir. John 3iebbeds,

dr, Zric 3utcher, T
in ccmmon wiikh all o

of common":i-

[

e
ge2crge reachey and Ur., Fustace Tyrell as "owners ....
2r resi is of Holywell Xow" of the following "right

< mhd
r150%

was "that the land was

The : _ Stebbeds aad heen removed from the
registratiorn sursuznt znuests them in 1659 2nd 1670. I was told
that Ir. I : had d ' re iz dezath »s, G.lL Tyrell (who
7as renr tled under converyance dated 30th srch
1635 {wn 35 fol:rwell Qow wiich was the only
lang Qe

it the cnumercement of fthe hearing, r. Vells coid fhat the Claimants did
not now claim a ri-nT %o shcot 7rd tnake gasme.

-

11 behall of the Claimants, 7 nersens gave oral evidence and statements

signed by 5 osisr rersons who were, I was tcld, too old or for scme other reason
nrzbls Lo attend, werce with the conzent of the Charity read to me as writien
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evidence by such persons. On behalf of the Charity 3 persons gave oral evidence
and put in the various documents mentioned below,and a letter signed by

Ur. F.A. Laws who was unable to attend by reason of absence abroad, was with
consent of the Claimants, read to me as written evidence by aim.

There was litile if any differance beiween the parties as ito the facts
but great difference as to how I should view the facis and as to the order
I should make.

Thae land, the subjeci of this reference is known as "Hurst Fen", has an
arza (as was agreed) cf 11.427 acres or thereabouis, is Crdnance 3urvey
Nos. 2269 and 2271, and is part of an area lmown ds tae Hurst; it must not be
confused witl anotier piece of land also part of the Furst which is also the
subject of a disoute under the Act and is Register Unit Ifo. C.L.67.

durst Fen adjoins a strit of larnd through whick runs a lode which is
part orf the drainace system of the areaj; in about 1$81 a new channel for this
was constructed. !urst Fen has within living memory always been rough land,
angé iz now aimost entirely overgrown by trees and scrub: such vegeiation as
tiere i1s on if is coarse; and it is ofien waterlczged. 3ince the Tew Charnel
was constructed it aas been drier and is now of some value Jor shooting, I3
% a pleasant place through which to ramble, take a3 dog for 3 wallk and so Zorih:

A LI B [ T L N R T o [ - R R
botanis : nituclcgists 1t is Jull of imversst, AS agpears telow if
1 < en I L N5yl - FI R Vo4
1 <335 net wiviln living memoery bean let tefore 1551,

-2 P e < . e - =%
o cuuting itur® thsreon, Ty auciion; iz

catig anpropria

sniy 38 vhe 32me as hurst Fen
the

ecit IST (2 nearby village, Sreonm
1725 loczl hisicry including the
villag wi il ;atly Zanagezd Book
entt tled ing to churifiss of ildenkzll"
and con srinted deocuments apparsnily dated
Letvesn 1i%: ir. Qlédman purchiased the booi:
Decsiuse e was int sunjs atver, In the circumstances, I an
with Some rovret of Iliz opiniorn thzt I canncet trezt ile decunents centained
in vie book as legally admissible eviience ir these Zisputes., The possitilidy
¢ any oneg of the documents in the bocok Leing admitssd by reason of some
specizl circumstance reiaitin: to }; w235 not purcued, rightly I thini:, because
the entry in one of Ste documentsAabcut 1867 ahout iz2 use of Holywell ren
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by tke poor of Holywell for digzing turf fuels and cutting litter was
substantially dealt with by the evidence given to me, and the other documents
could not, I think, affect my decision in this case.

lr. Cldman also produced White's History of Suffolk 1844; whether or not
it was admissible in evidence, it added little to the 1829 Report menticned
above,

Mr., Oldman was, from about 1950 until the scheme mentioned below a member
of a body of trustees known as the lildenhall Hall Charity Trustees and such
Trustees considered Hurst Pen as included in the several pieces of land then
ovmed by the Charity and inown as "Pecor's Lands'.

By an order dated 106%1 January 1%61 the Charity Commissioners approved
a Scheme for the regulation of a number of Charities including the charities
inown as "The Poor's Lands Charities" and vested the lands specified in the
schecdule to the 3cheme {including Hurst Fen) in the Official Custodian for
Caarities fer all the estate and interest belonging to and held in trust for
tnese charities,

Since 1961 the Trustses appointed under the Scheme kave lat Hurst Fen to
tr. 9. Smart under an undated letter and two agreements dated 19th February 1968
and 17th Sertember 1570 from (aliogether) fth June 1952 to 17th Cctober 1677,
The letter and szreements which were onroduced to ae nur:ortﬁd to demise the
whole interest of tie Chariiy and not merely the shooting rigmts waich it =
said were the riguts inm which I1x,Smart was in fact mest interested.

f3
re

an 5 established that rumerous inkabitants cf

ne yesr 1200 cuf neasiicks in Zurst Fen and

v use and o some extent feor the use of others in
ants 1ad a1sc taken firewoed, litter (said br one

o n thaateiaing vissties and sometimes the cotﬁages)
aréarn noles,  The inhahi,anba nad walked cver Hurst Fen as much as

The evidsnce of
Zolywell Rew nal si

ol RPN U ~ vy
vasenl vaem awvay

[
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.

missicn o anyone or any
rec ent1" complained to the
cns and the Charity decided to do

1 these things were dorne witl
rence ky-aryene.  Lir. . 3na
- J.‘ -

v 2ucut ihe arnirr of urnzutherice
Qing -ending this aearing,

Jurst FTen has been held (subject to any
iccussed telow) uncn a chzritable trust
that Chzrity had ever heen Iispescessed {r
ver was lawfully meanaging Shis charizabvle
still Leéally entitled to nossession of

it., I reject the suggestion that t
in 1851 v the Scheme: such Scheme in
ovnership of urst Fen which was before
s

N (T B |

he

neociticn was sone!
wwy view did not n
and 3T7terwards ne

It was susgested tint ihe Chariiy Cormmissiorers hz2d acted irregularly in

e

ng the 3cheme. The censideraticn of any such sugzestion is quite cutside



any jurisdiction conferred on me. But I accept the submi
1961 the inhabitants of Holywell Row had any rights over
not destroyed by the Scheme.

It was urged tzat the inhabitants of Holywell Row ha
of moral and social right to pursue the peaceful exercise
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gsion that if before

Hurst Fen, they were

ve a2 firm conviction
of what they had

done in the past, that there is now agreater need than ever for the preservation

of open spaces for public recreation’and exercise and tha

t Hurst Fen is eminantly

suitable for this purpose. Such considerations seem to me to be guite outside
any jurisdiction conferred on me. Iy concern is, I think, as regards this

case to determire whether the Claimants have established
or without modifications) as now particularised in the Re
whether the registration of such rights ard of the land a
should stand. As to this, I consider myself bound by the
principles applicable.

The righis of common registered are in the Register
to grazing) to be without any limit as to amount; as exp

rights of common(with

gister and if not

s "cemmeon land"
established legal

expressed(except as
ressed any resident

could take all the 2erbage and wood on Hurst Fen and dispose of it as he
24 ¢

pleased either in or outside the village.

In my opinion the evidence whick was given by the C1
.

was almest entirely related to the rizghts regsistered as “
does not supnor:t the rirhts so registered. For ihis, the
= . b

an

aizants and waich
Herbage" and "Esiovers"
use proved aust bve

" as of right", that is, it is not encuzh that permission was never asi-ed or

refucad: tut each person must believe himself Lo he exerc
and net merely deoing something which he falt confident i:
rot ot “ut wou telerate because it did no harm; see
bl

3 ) i3
- - . . - -~ .
the Co of apveal in Becitett v. Lvons 1607 1 Ch. &£46.

Vaei'

-
]

]

I am unzkle to find that what the witnesses Teor the
] others was done by %them i
alze avay all the wocd 2nd he

time growirg on Zurst Fen. Although ona of the wiinesses

not xrow taat furst Fen was held on charitable trust for

wiltress said fhat ke had always tnewn it as '"moors 1z

eviZencs siven thzi nc inhabitant of Yolywell Row wou

tiot the land was held on charitable irust for the vocr,

in discovering &hat it was., "Poor" includes not onlx the
m

not so well off, Those whe used Zurst Fen for tke nurnos

' .
ol Yoo
La2oe

nd";
1
o

3
T
t

ising a public right
at the owner would
he ohservations ¢

Claimants descrited

n sxercise of a risat

wiiich was at an;

said that she digd

%ae poor, ancther
I infer froz tre

if 22 did not ¥now

have had any difficulty
very poor bui the

es descrihed were, I

sink, mostly noi sc well off and cculd reasonably aave falt confident (at

g

any ra2te 2s long as urst Fen was not let or the tenant
what they did wculd be telerated by whoever was resgonsib
Dharity, because it did no aarm,

Toe use made within living memeryv by the inkabiiarss
tie grazing of animals or for turbary wasc, I $hink, negli

-
insufficient in mv view Lo found a c¢lzim that anvone had

4

I am net ablz fc $iink of any modification of *zs i
whick would malie it corresvond with the evilence of user.
tzat what they had don

did not objset) that
le Tor managing the

of Furst Tan for
gible: quiie

any rizat in this restuee

e~d

zhis of common claimed
o witress suggested

e was sustject tc any limit of any kind, and I cannot
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suggest any limit other than they took from Hurst Fen what they felt the owner
would tolerate because it could do him no harm,

Quite apart from my firdings of fact as set out above, the Claimants are,
I think, in a formidable difficulty as regards the law. As a general rule
the law dees not recognise a right of common for =2 fluctuatirg body of versons
such as the innabitantz of a locality: see Harris and dyan, Law relating to
Commons (1987) page 55. Tais case does not, I thinic, come under any of the
allowed excevtions to this general rule.

i the guestion: what effect if any should be given under the
.-. of cutting turf ..." mentioned in the 1329 report, a

ast resembles a right of commen as ordinarily understood.

Tiere rems
Act to "the rig

right whiech at

For tae Chzrity it was contended that this rignt had been extinguisihed by

the permanent axhausticn of the proauct., The evidance of Ir, laws {in ais

letler above mentioned) was: "%he rzisirg of furf ... ; the waterlogged nature

ol the land, ihae sand subscil and ccarse vegetation males iiis land unsuitable

for that purpose". On this point I was refarred to Harpis ard Ryan supra

page 77 and was invited %o lcox at ihe cases cited, daving dcne so, I cannot
: o %treat a right to cut turf ovsr lani such as

O 0O

conclude thzt “hey oblige me

Zurst Fer 2s exiinguished ir circumsiances such as here exisi. There land
138 ceased by the combined effzel of tuman woiios (the Few Chennel and the
orainage syziem gererally) and ine course of nature %o produce wurl suiistle
for Tuel Tut Ices sroluce undsrwocd atc, suitanle fon fuel {iurinz the recent
T2y, man Limsbitanis teoll weed from Hurst Fen Sor Seel),
izt of cutiing tur? for use as fuel in 3 house cap
ineluding wnen ol turf, z riznt

A
R IR
- usSes 2

te contaniion
‘F Gr‘w—_\

Snan cns
= e Jour ths
i - 58 czses cited. m
Ve read a3 o Tinding that "tz piece of 2" was - itab g
{or srust) Ser ihe teor o cul turf ard sunject thereto on a cazritabls use
(cr toust) o nreovide dolas for 4 in 2ffect the poor were “o hensfit
2it e tzell by inz turf or from the rent ¢f ihe land by
rec Senefit wi a poor irnhahitlant can fallz from land held
on Tor tha y L thinik, 2 "rizht of common! as

.

iz descerited Uy vords usuz2lly uszed in

1 refuse o cor i » without medification the

v
L3 Jection of fle Resizier.

Tiere I nc ground Jer conflirming tle registration in the Iand
Szciion afe in the 3ightis 3ection 2as bveccme veid. Por the
Szme reazons uze Lo conrirm the regisitration in tle land Section
¢f the Zezxis
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The Charity, so it was said on their behalf, did not if they were
successful want me to make any order for costis.

I am reguired 5 regulation 30(1) of the Commons Commissioners Regulations
1971 tc explain that a person agzrieved by this decision as being erroneous
in point of law may, within £ weels from the date on which noiice of the
decision is sent tc him, require me to state a case for the decision of the

digh Court,
e, Fdles

(v &

Ccmmons Conmissiocner



