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On behalf of the Trustees, Mr Wardle produced the Sudbury Common Lands Act
1838 (1 & 2 Vict. cap. xxiii), and evidence was given crally (1) by

Mr R.J., Karshall (his firm, Steed & Steed, of which he is the senior partner,
have acted as sclicitors for the Trustees for the lagt 20 years:; he preduced
a printed pamphiet dated 1911 edifed by T.l. Braithwaite and entitled Sudbury
Common Lands: A Synopsis of the Title Deeds", and a copy of a scheme for the
administration of the Sudbury Ccmmon Lands Charity approved by an order of the
High Court made on 6 lay 1837 in an action entitled "Attorney-General v. the
llayor, Alderman and 3Burgesses of the Borough of Sudbury: reference A. §30");
(2) by Yr G. Cook (he is and for sometning like 315 years has heen clerk of the
Trustees: he produced a "Keep fc ihe Footpath" notice; a press cutting from the
Suffoll & Zssex Free Press dated 22 llarch 1931, being 2 notice warning tkose
damaging grass etc of prosecution; a press cutting of a notice dated 22 April
1240 being 2 similar warning; some letters showing that in 1949 the Sudbury
3orouzh Council fer an annual payment of 1/— accepied from the Trustees a
Tootpath from the Cld Zathirng Place 3ridge to llelford Place;

licence tc use a a
a letter dated 5 Hovemter 1946 in which the Council asked the Trustees for
permission o nl ; : eadews scme letters showing that in 1965
the Council =2 s at a teken rent of &1 the 0ld Baihing
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The right registered (VG.81) or the application of Mr Blaclowell is (not
attached to any land)s "A right to take fish over the whole of the land
comprised in this register unit". The grounds stated in Objection No.26
are: "This land is not a Town or Village Green within the meaning of the

Act®,

Oral evidence was given on behalf of Mr Blackwell by Mr D.J. Morley (during

the last 3} years he has lived in a house in Melford Road which overlooks North
Yeadow). Qral evidence was also given by Mr Blackwell himself (he was the
Borough Surveyor from 31 December 1956 to 31 larch 1974: he produced a €0 pagse
foolscap stencilled book dated July 1972, entitled "Sudbury's Heritage',

written and prepared by himself, being a collection of notes and evidence and
historical backgrcund to his registration of North Meadow and other land as

town or villags green within the meaning of the 1965 Act). Mr Phillips in
support of ir Blackwell's registration put in 317 statements signed by as many
different persons as being evidence by such persons; these statecents are datad
December 1370 or January or February 1971; each is stencilled form but with blank
spaces and alternatives for manuscript alterations and additions: each subscriber
states now long he had been resident in Sudbury, states his wish to suppoert the
regisiration of (among other meadows) North Xeadow as a town or village green

and naxes -—— otiuer statements which I shall discuss in detail later in this

- decision.

Orn the day after the hearing I walked over most of North Veadow accompanied by
Lr Oliver and lr 3laclwell; I alao leooked at ths Peoples Park (about half 2 mile
¢ the 2ast) and the three other piecez of meadow land herainaftar mentionad.

The land ("Morth Jleadew") comprised in Register Unit Hos. CL.5¢ and VG.8% is the
3ame, being 2 wids strip of land containing (the areas given in this and the next
parsgraph are estimated from ths 1956 0.5. map) about 45z acree; its west boundary
(about # or 2 milse) is the River 3tour, and its east boundary (a 1it<las longer) is
(nerth part) the Lelford Road and (soutk part) the stream (or drain) by the backs

of the gardens of azbout 80 aouses which front on the Lelford Road. On about

acres at the north and ihsre are scre black goplars (olanted 2beut 20 years ago);
he rest is meadow land whick is now and kas for many years been srazed by cattle.
The built up. part of the 3crcugh of Sudbury lies on the other siie of the delford
Road to the east and tc th2 zou*h, There is 238y access on fcot Jrem this built
up part, at the south end (a footdridge crossing and a Tootbridge recrossing the
River), in the midile (near the last house on the west side of the Melford Road)

and at the north end; so in tha result notwithstanding it is necessary to climb
over 3 stile or go through 2 wicket gate it is practically possibdie.for perscns
waniing air and exarcise to walll over any part of it: for such persons Forth Meadeow
must be Wery atiractive; the conirast betwesn the quiet rural nature of Worth Leadow
and of the surrounding lani cn the west and the busy urban naturz of the adjoining
land on thaz east is strilting., Cbviously lorth Leadow is 2n amenity for these living
nzar and 2lsewvhere in Sudbury.

~
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Forth lesdow is geecgraphiczll: continucus with three cther pieces of meadow land,
2ll apparently very similar: (a) 2 sisce ("Fullingpit") containing about 23 acres
-and cemorising Little Fullingtit leadow ond Great Fullingpit Meadow: (b) 2 piece
("Freemens") containing abcut 23 acres and comprising Freemens Great Commen and
reemens Little Conmon: anz (c) 2 piece ("Kings") containing about 19 acres divided
by the railway ecbanlment and comprising Kings liarsh.

®
i
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These three pieces have been registered under the 1965 Act (a) MNos. CL.59/VG.82,
(b) Nos. CL.50,/7G.83, and (c) Fos. CL.61/VG.84 respectively. There are I
understand unresclved dispuies about these three pieces similar to these I am
now censidering, but as these disvutes are net now referred to me I am not
cencerned with them directly. However, because the history of North Meadow is
linked with the history of the other three pieces, and because they are all
managed by the Trustees, it would be unrealistic to disregard them altogether,.

The rmoney value of North ieadow, Fullinzpit, Freemens and Kings, (they are all
very near the mere imporiant parts of the built up area of Sudbury ), must, assuming
that fthey could be scld for building purposes (nobody sugzested that they would or
could be sold for such purposes), be enormous. They are now an open
space z2nd as suck, for the inhabitants of the Borough have an irrense amenity
value. It 1 erefere not surprising that there are many inhabitants of Sudbury
now interesied in these pieces of land and pariicularly interested in the

ahi ] th lcadow which I am now considering.

The 1911 Zyncnais includes:— A charier undaied (? 1240) and made by Richard of
Clare, Zarl of Gloucesicr and Hereferd and a2 charter dated 3 2d. 3 (13230) and made
o iz descendant Thizabzth de 3urgh, Lady of Clare by which he zranted and sh
i1 ol of 7 egercit and of Hingamere in the suburbs of suiturs,
g ormunity of 3udbury. Thae 1911 3ynoonszis also
Septembdar 1731 2y which J. ¥niznt cenveryed "6 acren
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3 of ccrverance by whick ans such lund could he
¢ Jorporatic section LIX) "that in caose auy Londs so o to he
cenvayed to tihe said layer ... shall ... be cther than leadow or FPasturs Land, .
then the Jecuncil shall cause  the samc «.. tc be converied ... into llsadow o
the gsme ... sholl be held by the gaid layer ... to b used and
anjored by the inhabitenis of the said antitled e exoreise such 3hackoze
and Jommenage in like llanner as tle other Corrion Llendow or Pasiur: Lands within
the sald 3erouzh are used and enjoyed and subject to such Regulation ..."

=4
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The 1911 Synopsis contained three conveyances dated 13 Septembar 1€41, 21 August
1844 and 7 December 1846, beinz conveyances under the 1838 Act of Arable Lands,
parts of what is now ¥orth Meadow.

The 1897 scheme provides:- (Para 1) Tha Sudbury Common Lands Charity shall be
adrwinistered by the body of Trustees tierein constituied; (para 3) The Common
Lands of the Charity as described in the Schedule (this Schedule included "Horth
Meadow ... 41 A.1 R. O P")"are herelyvested in the Official Trustee of Charity
Lands and his successors in trust for the Frecmen for the time being of Eudbury,
according tc the provisions cf this Scheme'; (pars 31) "The Fersons entitled to
the benefit of this Charity ars the Freamen whe are for the tire being on the
Freemen's Roll of the 2orough kept by the Town Clark, as provided by the llunicipal
acts and the idows of such Freermen, including those who do not reside in the
Boroush ..."; (D2ra 32) "Sach Freeman ic entiiled to depasture two beasts on tke
lands of tihc Cliarity £

7 during the year, and each widow is entitled %o derasture one
benst c¢n such 1la

+h
such sur: per de

during the year, eack Freeman and Tidow paying to the Trustees
as s2all be fixed frem vime to time by the Trustees" ...'";
15
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Zected 9y thisz 3cheme, but the Trustees

o rta . . . . .
(para 33) "I the nurber of “erasturing of which application is made
and grented furiag any year the nurmber fized as a limit, the Trustees
saall sell the rizit te grazing so far as surplus grass is ccncerned or shall at
dizerailion caousge tha % tc be made into hav and sold"; (para 34)
Fohts ¢f nasturag r cr of recreaticn in or“t;>€te cenmen lands of

2
¢ o
21l e : : :
ing <aes yesr, and Lzve net scld or
3ucik Prazmon shall be anitiiled to

For seme years before 1940, North iieadow was grazed by the cows of local miliamen;
they did this by raring th: Tresren and ctereising tLoiy rizhis »>—e—m—————%
under paragraph 32 of the 1897 Scheme; if any of the Freemen making this arrangement
was worsie off in the share out under paragrapbh 33, the milkmen made up the difference.
In about 1946, there was a meeting attended by about 20 or 30 Freemen; at that time
there were apbout 140 Freecen on the Roll; those present at the zeeting favoured the
Trustees every year selling {under paragraph 33 ot the Scheme) the right of Srazing
on North Leadow, and this is what they have done ever since. After the meeting
(pessibly earlier) grazing by Freemen of their own beasts discontinued. The
qualification for entry on the Roll of Freemen (locally known as the Cocket Book)

is and for many years has been, being the son of a Freeman, being born in the
Berough anc having personally atiencded the Mayor to demand admission (a demand

which the Layor was not entitled to refuse any othsrwise qualifisd serson) to the
Roll. The number of Freemen since 1946 has got less, there being for the year .
ending 30 Sceptember 1973 60 Freemen and 24 Jidows qualified under the Scheme. In
that year from the income of the Charity, £8 and £4 was under paragraph 35 of the

Scheme paid to each Freeman and each Vidow.
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In the course of the hearing, Mr Phillips asked questions of those giving oral
evidence for the Trustees suggesting (in effect as I understood the questions)

that the legal position and management of the Trustees was extraordinary and not

in the best interests of the inhabitants of the Borough. 'As to the legsl position:
in a catalogue of all charities (mostly concerned with the relief of poverty and
sickness and the advancement of religion and education) the Sudbury Common Landsg
Charity may be extraordinary; but it is not unique; the validity in law of charities
which benefit regardless of need, a section of the inhabitants of a locality was
recognised generally by the House of Lords in Goodman v. Saltash (1882) 7 4.C. 233
and particularly as regards freemen by the Court of Appeal in re Norwich (1889)

11 Ch. D. 298, As to management; although some persons may think that the Trustees
solution to some of the problems (many would I think have baen very perplexing)
arising were not the best possible, for my part I decline to criticise any of their
decisions which it was at the hearing said they had made. In ny view the suggegted
obsolete nature of the Charity and the posgibility of some benefit resulting to the
inhabitants of Sudbury by some amendment of the 1897 Scheme, has no relevance to
any question which I have to determine. But as the guggestions were made I record
that in oy view those who gave oral evidence on behalf of the Trustees did so
fairly and to the best of their xnowledge and belief, and I accept their evidence

4s such.

It was established (this was not I think disputed) that the Trustees and their
predecessors under the 1897 Scheme are now and have been for many years in possession
of North Meadow as managing trustees under the Scheme, and that North Yeadow has
been ever gince the Schemes wag made ,vested for an estate in fee simple in the
Official Trustee of Charity Lands as successor in title of the Mayor Alderren and
Burgesses or the Borough of Sudbury ("the Corporaticn"), At the hearing nearly all
the discussion and evidence was directed to the question whether North Meadow should
be registered in the Register of Common Land or registered in the Register of Town

or Village Greensz {it was not suggested that North Meadcw should be registered in
neither Register). Apart from the 1965 Act, land may at the same time be both
common land and 2 fown or village green; however it is clear frem section 22 that
for the purpcses of the Act, land which is a town or village green cannct te common
land. BSo I will consider first whether Horth Ueadow is a town or village green
within the secticn 22 definition which so far as relevant ist~ '"Land ... on which
the inhabitants of any locality have a customary right to indulge in lawful sports
and pas¥izes or on which the inkabitants of any locality have indulgzed in such sports
and pasvirmes as of right for not less than twenty years". |

In my opinion the referencs to "existing rights ... of recreation ..." in paragraph
34 of the 1897 Scheme, alihough some evidence that in 1897 somebody thougkt that
such rights might exist, is not evidence that they did exist or evidence that the
rigats which it was thought might exist were customary rights suck as mentioned in
the definition. Further the mere fact that 217 persons signed the statements abcve
mentioned in support of the registration of North Ueadow as a town or village green
by itself provides no evidence that Ncrth Meadow is within the definition.
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In each of the 3}7 statements, the subscriber says that he has done one or more
of the following activities (the numbers in brackets indicate the number of
subgcribers who did — _  each activity):~ (a) Exercised dog (196;; (b)
Played ball games including cricket or football (161); (c) Sat (215); (d) Sunbathed
(151); (e) Slept (69); (f) Picnicked (155); (g) Paddled in tke river and streams
(179); (k) Swum in the rivers and pools {120); (i) Played childrens' games and
chases (178); (j) Been on school outings (124); (k) Been on Scout Guide or Cadet
outings and exercises (81); (1) Been on cross country runs (82); (m) Collected
flowersg, conkers, blackberries, etc (198); {n) Flown model aeroplanes or kites
EST)- (0) Taken part in snowball fights (174); (p) Ice skated on frozen meadows
1235; (q) Launched and moored boats and canoes from the banks (114;; (r) Done
bird and animal watching (147); and (s) Ridden horses or ponieg (24 « The 317
statements were either obtained by Mr Blackwell (and possibly some others) by
personal application or as az regult of the gpontanesous interest of the subscriber
who when visiting the Public Library found a heap of such forms available for his

signature.

Mr Phillips argued (in effect):— First, all the activities (a) %o (s) are within
the words "sports and pastimes” in the above quoted definiticn and because each
subscriber has on the form stated that he has been a resident of Sudbury it
follows that at least 317 inhabitants of the locality have indulged in sports and
pastimes as required by the definition. Secondly, because in each form the
subscriber answers "No" to the twe questions '"I have received or seen a written
warning from the Clerk to the Trustees not to use these meadows for any purvose?"
and "I have been prevented by a ranger employed by the Trustees from using these
neadows®™" and because I should not properly conclude that the subscribers did the
activities they mentioned as trespassers, it follows that the indulgence in sperts
and pastizmes was "as of right" as also required by the definition,

As to the first argument:-

In 1795 the Court made a distinction betwesn a claim that all the inhabitants for
the time being of a parish have a customary right of exercising anc playing in
sports and pastimes and a claim that all the persons for the time being in a parish
had such a customary right, holding that the former claim was known to the law and
could be egtablished but the latier claim was not recognised by law and could not
be egtablished, see Fitch v. Rawlings 2 Hy. Bl., 393. This case was accepted as
correctly stating the law in Edwards v. Jenkins 1596 1 Ch. 308, In my opinion

it still states the law and I am bound by it. The distinction wmay at first appear
screwhat fine, and it is easy to imagine occasions when i1t would be difficult to
say whether a person parficipating in a sport or pastime was doing so because he
wag an inhabitant or because he happened to be in the locality. But although in
any particular case it may be difficult to say which side ci the dividing line it
comesg, the distinction itself is I think clear enough. For example a person who
plays in or watches a village crickat match is on one side of the line; he does not
expect to play or watch first class cricket (although of course some village cricket
ig of a very high class), but expects in additionfthe pleasure of cricket he will
have the pleasure of meeting other inhabitants in the wvillage; he participates as
an inhgbitant. But a person who goes for a wall for air or exercise, or picnics

in some quiet place with his family is on the other side of the line, because kis
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activities have nothing to do with the other inhabitants. The distinction ia
in effect recognised by section 193 of the Law of Property Act 1925: by thia
section members of the public have rights of access for alr and exercise over
certain commonss to exercise these rights a member of the public need not be

a local inhabitant.

&

In my opinion the law—— determined in Fitch v. Rawlings ug(be applicabl .
to evidence in support of a claim of a customary right is equally applicable[fﬁza;éy
in support of a claim that land is within the last part of the above quoted
definition relating to indulgence in sports and pastimes "for not less than twenty

years".

I conclude therefore that I am not concerned to determine whether any or all of
the activities (a) to (s) mentioned in the 317 statements do or do not come within
the words "sports and pastimes", as these words are commonly used in isolation and
independently of the words "the inhabitants of any locality"; I am concerned to
consider whether the activities mentioned are within these words when used in the
composite expression "the inhabitants of a locality (Sudbury) kave indulged in
(lzwful) eports and pastimes". None of the 317 statements contain anything
dealing with this cuestion, and on a consideration of.such statexents alone I can
form no idea asz tc how the subscribers if they had given oral evidence before ne
would hove armplified their statements if they had been asked to deal with this

" aspect orf the matter. Lr 3Blackwell in his booK — "Sudbury Heritage" says:

"The inhabitants at large and their children have indisputably used these commona
for recreation as of right since tkeir existence!"; however in his oral evidence
he made it clear that this gtaterent was baosed on his researches and the general

information acquired by him as Berough Surveyor and as a resident; he did not

describe how he or anybody else nad actually used Forth Meadow; in my opinion
neither his general statement nor any of his other evidence provides any factual
gupport for e2ither of the arguments of Lr Phillips. Lur Worley described how he
walked out with hiz children and a dog over Forth lLieadow; along tkz footpath to
Srundon, by the River, and rocund and abeui; ever since he 1ad moved to Sudbury

he understodalﬁorth Lleadow,being common land, he had a right tc do what he
degcribedy indeed when he bought his house, onz of the attracticng was that he was
teld that lorth lleadow was a permaneat open space he never mentioned section 194
c¢f the Law cZ Prorverty Act 1625, but in = opinion his activiiies can be ascribed
to that section, and do not amount tc anything whkich can properly be described as
rastimes indulgad in by an inhabitant of, rather than by a perszon who haprens to
be in, Sudbury, within the meaning of the distinction made in Pitchk v. Rawlings

gupra.

% was not I think disputed that many perscons in Sudbury have done the things
described as activities in the 317 statements (it was said that I should not accept
these gtatements without nualification, because there had been no opporiunity to
crogs-exarmine the subscriders). From what I saw or North Meadow, I conclude that
many of the sctiivities must have been donz; the itamptation znc ths coportunity to
do them and the practical impossibility of stepping them, were all very obvious

vhen T walked cover MNcrth Leadow.
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But I cannot conclude that these activities were indulged in by the inhabitants
of Sudbury in any now relevant sense, It is perhaps possible %o imagine
circumsfances in which persons could properly be described as exercising a dog,
sitting, sunbathing, sleeping, picnicking, paddling, swimming, snowballing etc

as inhabitants, but normally people do not do these things as inhabitanta; they
do thém because they happen to be in a place where it is possible and pleasurable
to do them. Such activities as School, Guide, Cadet, Outings and exercises are
perhaps as often as not organised so as to properly come within the description
of sports and pastimes indulged in by the inhabitants of the locality; but they
are not necessarily within this description any more than taking a dog for a walk,
and I decline on the unexplained contants of the 317 statements toc draw any
conclusion as to the nature of any of these last mentioned activities in any nrow

relevant sense.
As to the second arzunent:-

As to the meaning of the words-"as of right", I am bound by the observations made
by the Court of Appeal in Beckett v. Lyvons 1567 1 Ch. 449: which were to the
effect that to show that permission has never been asked or refused, "is very far
from showing that the exsrcise of the privilege was under claim of right,«es that
~hen the law talks of scmething being done as of right it means that the verson
doing it believes inimself 1o be exercising a public right"; that the quegticn is
whether the act was done by a person who "velieves himself to be exercising a
ight or was merely doing scomething which hne felt confident that the owner would
nct stop Dut would tolerste becauze it did no harm” {per Harman L.J. at pages

468 1nd 469) and that a diztinction tmst be made between the activities ot a person
doing something as of right and doing it 2s "de facto practice which (he) rightly
theught no one wouléd find objecticnable and which the owner ... in fact tolerated
as unovjectionable", (per Russell L.J. at page 475).

In 0y opinicn the sbgve observaticns show that I am in no such 4ilemma as was put
te me by Lr Phillips,fhat I can properly ccnclude that .the subscribers of the 317
statexents did not do the activities mentioned "as of right" without at the same

time finding that they were trespassers or that they are unreliable witnesses.

The substance of %the mattter is I think that all or nearly all the activities
mentioned are the sert of activities which many respectable peopls with an interest
in the countryside do on =2gricultural land belonging to others,which they rightly
think nc one will find objectionabls and which tke owner in fact tolerates as
unobjecticnable. The matter was I think well put by Lr Jliver wten he said: "7Te
nave to live with our neiginbours". I+t may .-be that the Trustees are because of iheir
le2al intsrests, mewe telzrant thon cthers wouls be, but any such toldronce cannet I
tiink we 2e2ld ~gainzt them.

The sbove gquoted observations of %the Court of Appeal in my opinion show that the
answers "io" given to the above gucted questions frem the 317 statgments are very
far from zhowing that the activities menticned were as of right. “Thether they were
rmust I think bYe determined on the other evidence.
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The evidence led by the Trustees showed that North Meadow has not as far as

the witnesses knew been used for organised games or recrzation except with the
permission of the Trusteesz and that the only permission given was for the South
Suffolk Agricultural Show and for certain 014 Time (Caravan) Rallies. Nerth
Yeadow is not suitable for organised games; lr Morley's description {which
accords with what I saw) was to the effecti— It is rough under foot, and you
could not play cricket or any games requiring a bounce; you just knock a ball

around.

The Trustees have always been concerned with grazing North Meadow. Mr Oliver
said that the grazing on North Neadow (2lthough the grass may not lcok nice
because of the patches of nettles) is good for cattle except for cows in calf
(there are too wmany stray dogs). ur Willis said he had remonstrated with
children playing on the grass insisted they sheould keep to the public paths,

and had stopved pecple with model aerorlanes because it frightened the cattle.
Lr Cook described how the Trustees were concerned with grazing; although as a
boy he played there, the Ranger would net allow beys on the grass until after
the cattle had saten the first feed., Horth leadow has always been fenced as it
now is; his oral evidence was confirmed by the nctice and the two press cuttings

oreduced 2s above mentioned,

On aprearance alcne it is most unlikely thet persons weuld as of right engage in

sports znd rcastimes cn North lleadew Fullingpit, Freemens, and Kinzs: they coatain
much teo lorge an area; there is no agparent reascen for selecting orth Veadow or
o

any sart of Herth ileadow as being the area over which any such right exists or could

axist.
A3 above stated the Trusteses arc in possessicon of Horth Leadow.
The matters renticnsd in the zsreceeding paragraphs are all indications $hst any
recrezaticnal zeltivifias such as ar: menticned in the 3T atatermeniz wers not icne
as of righit., I "avek,v lence which ceould (hnv:ng regard to Beckatt wv. Lyons

z ~hat any of tkase

supra) be ragarded as indicating the contrary. Sc¢ aven assucin
activitics (e.z. Scheol and Scous ,u.Lngq) could preperiy de regsrded (in accord-nce
with the firat 2rzus r*) as ¢reris =and sTimes indulged in by *tihe inhabitants cf
Sudbury, they were not such =z ¢ 4&“?Oru (Ln accerdance with the second argurent)
the existencs of any customary right to incdulge in them sr taz inclusicn ¢f ilorth
e atcve guoted zection 22 defirition. I cannct thini:
s Fad
L

cove gu
Zeze tutl Torward by Ur Phillipss in Savour of North
12 28 o vown or village grzen. In oy cpinion it

sdeadow in the last gart of 3
of any vetter arguzents than
Lieadew being prorerly regiszitzrabd
should nct nave been so r2gister

The right to fake fish registered on the apnlicniion of Ur 3lacizrell, in the Righis
Secticn of the Register of Town cr Villnge Grezenz 2ces net autozmsiicalliy fail iF
YFerta Weadew i3 not 2 town or village zreen, because such regisiration cculd be
transferred to the Fegister of Commen Laonds. A= regisiersd the right is in gross
(i.e. persenal to LUr Blackwelil t but 12 excloined that ke made the registration as
a Burgess and with a view to preserving the righis of, and withcu: z2ny intention

of benefiting hircsell above cther Surgesses. dewever there was nc evidence in
support of the registration eitker as it stands or as i+t would be if i* wags modifisd
so as to make it apprlicadle to Burgesses; fcr the reasons given zdcve, I do not

sgard such of the 317 staiements 2s contained a "Yes" te the question: "I have
fished from the river banks in these meadows?", as providing any such 2vidence.
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After some discussion Kr Phillips said that Mr Blackwell was not pressing me
to confirm this registration, and I need therefore say no more about it.

Lr A.W. Berry contended that the Freemen of the Borough had rights of pasture,
fishing, hunting and hawking quite apart from the 1897 Scherme.

In support of this contention, he referred me to the 1838 Act particularly
section XIX, to the lunicipal Corpcrations Act 1835 sections 2 et seq., by
which the rights of freemen are preserved, and to the subsequent Acts (lunicipal
Corporations Act 1882 sections 201 et seq., Local Government Act 1932 sections
159 et seq., and Local Gevernment Act 1972 sections 248 et seq.) successively
replacing the 1835 Act; he quoted from a Charter of H.M. King Charles 2, from a
report of the Judges to the House of Lords on the Bill which ultimately became
th° 1838 Act, from a report of a zeeting of the Town Council held in 1859 and frem
the certificate of the Charify Commissioners given to the High Court before the
comzencament of the proceedings which led to the 1897 Scheme. He also gave me
some information as to kis great uncle Tex (a freeman) having been in 1857 and
1859 acquitted of alleged poacaing by claiming he was a freeman and about the
activities of iis uncle Henry.

Lessrg A... and C.D. Berry made it clear tkhat their reglsteratlons were cade as
Freemen and to protect the rights of Freemen; they never had any intention of
getting a2 benefit fcr themselves which could net be shared with cresent and futiure
Freemen. Tnej alsc said they were nct suggesting itnot the Trustees as now
censtituted would De lilely to stcp any Freemen depasturing cattle.
ere may be muci subsianca in the point raised. If the right of.
only as 2 beneficiary under the 1897 Scheme or 23 an objsct of
2by regulated, his rights =might perkaps be prejudiciaily affacted
7. ona zltering the Scherme or allowing a salz) of the Zizh Court
or ¢f the Charity Commissioners. I e 2as 3 right outside ths Scheme and the
Cacrity, be might cerhaps prevent sny sale which has not been made with the
consent of 2li the FPreemen. It was said th~t the Trustees in 1940 disvosed of
Friary leadow %o <ze Corpcration, and that the Freemen and their Jidows got more
the annual share out, tecause the income of the vroceeds increzased the incoxe
of the Charity:; ilr Blackwell pointeout that if this result cculd properly be
regarded as 2 grecedent for what mizht zappen to the capital of the Charity if
all its lands wers so dispesed of (nobodJ augbested that any of the Trustees had
this in M1nd.) the positicn of the Freemen would be something like that of the

shareholders of 2 croperty company.

lNevertheless,
each Freeman
the Charity
by scrme order {a..

b

{5

o o
W o

'l‘i [

The evidence given in 1955 to th2 Royal Commission on Cemmon Land about Chipping
Scdbury (vol. 13), about the Freemzn of Huntingdon (vei. 27) and about the

Freemen of Jewcasile-upon-Tyne (nD?GnQII) indicstes the variety of the guestions

and of the pos sible answars in cases in some respects resembling that of Sudhury.
Although it is clear that I have no jurisdiction to express any opinion as %to how
these questions migkt be znswered. siould they ever be raised in Sudbury before

those whe have jurisdiction, I must nevertheless deal with the peoint raisedﬁég\:zfﬁr;
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1% directly affects registration under the 1965 Act.

In old times many commons were grazed on a fown or even a county basis, see

«G. Hoskins & C.D. Stamp on Coummon Lands of England and Tales (1962) chapter I.
~ But in 1607, the Court held that as a general rule, rights of common cannot be
owned by a fluctuating class of persons, see Gateward's Case, Cro. Jac. 152, and
it was in 1874 treated by the Court of Appeal ag a settled rule that you cannot
have a right of taking a profit from land vested in a shifting body of persons
like the inhabitants of a town or the residence of a particular district, see
Sewers v. Glasse L.R. 7 Ch. 456 at page 465, Exceptionally to this general
rule, a class of inhabitants such as freemen may take if the Court can find that
there is a valid charitable trust for the benefit of the locality, see Goodman
V. Saltash supra and re Norwich supra.

Applying the principles outlined above, it follows I think that unless the Freemen
of Sudbury have rights in their capacity as persons entitled to benefit under the
Sudbury Cemmon Lands Charity, they as Preecmen cannot have any rights at zll.

As regards grazing, although the dccuments made before 1860 do not particularly
mention the chariiable nature of the rights ascribed %o Freemen, it had before
the 1897 Scheme was made become clear law th2t such rights couid only be supnorted
if they were charitabla. In wy opinion such rights so far as they then existed
are now regulated by the 1897 Scheme. Se¢ far ag not regulated by that Scheme or
any other Scheme which may bYe substituted for it, the rights claimed by Messrs
Berry do not in my opinion exist, because in law they cannot exist. Quite apart
Trom these legal cengidarations, there was neo evidence that any Freemen had since
he Scherme wezs made ever exercised any grazing risghts except under the Scheme., I
cannot bzse any finding on lLr Berry's vague description of the nineteenth century
activitisg of his uncles.

sards fisking, munting, hawking no such rights are zeniicned in the 1897

As reg
Scaeme. The lecurents wiich mention such rigats which wers referred %o by lir Berry,
gc far ss I can judge their eff=ct from the statement he left with me, cculd ag well

be rights held by the Corporation as part of their corporate procerty as be rights
2eld by the Corperation on a charitable trust for the fresmen. The absence of any
mention of these rights in the 1867 Scheme in my vi2w shows that when the Scheme

was made any such righis were either considared to be nen existernt or fto be corporate
property. ilhether it thay were then corgorate property they ars still vested in the
Corperaticn or haves been avandoned because thay were considered worthless or for

any other rezzson, I am not now concerned. Quite apart from these legal considerations
there wag no evidence thzt any et&&f'righﬁs had been exercised within living memory
by any Freeman, ' :

I conclude therefors that Objection No. 35 succeeds apart from two minor points.
First, the Freemens' rights are not (as stated in the objsction) "in accordance
with the Schema'; they are as beneficiaries under the Charity regulated by the
Scheme; thire may be a diffzrence; the Scheme might be altered; the Charity save
as othervise allowed by Statute, continues forever. Secondly, tke reference in the
Objacticon to regulations made by the Trusiees" may be misleading; the Trustees have
never made any rules or byelaws apprlicable to the Freemen in the sense in which the
word "regulationg" is coxzonly understocd; although of course North ieadow has in

a sense been "ragulated" by the way the Trustees have managed it.
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HMr Wardle indicated that the Trustee had no objection to the Rights Registration

of Kessrs Berry remaining on the register provided it is modified so as to give
effect to Objection No. 36 and he conceded that even if the registration was not
confirmed, the Trusiees would nevsrtheless give effect to the grazing rights of

the freemen in accordance with the 1297 Scheme. As a general rule, a registration
in a Rights Section which is agreed by the proved owner of the land for its validity
requires no further evidence in support. However as the rights claimed are unusual
and are claimed on behalf of Freemen generally, I should think in this case

consider whether they are in law "rights of common' within the definition in

gection 22 of the 1965 Act.

In 1813, it was decided that 2 pauper who as a Freeman of Alnwick was entitled %

a common of pasture on a MUoor had no estate in the land within the meaning of
the Poor Act 1653 ,and was therefore legally removeable, see R.v. Warkworth 1 M &
Selwyn 472. In the course of the ca se, Le Blanc J. gaid: "thias is not in strictness
a right of cormon, ner can it proverly be said to be a tenement; it is a2 mere
franchise ... hot falling within the lezgal definition of a rlght of common". In
R.v. Belfcrd (1829) 10 B & C. 54, the earlier case of R.v. Warkcorth was treated

as deciding no mere than that a freemon entitled as such to local privileges has

no 2staie legal or esuitsble in land,

having a "sihare" of "the commen lands" is recognised

The possidili*y of f
ct section 205 or the 1882 Act, and Section 262 of the

~

in Section 2 of the
1233 Act.

f:) (D
[P )]
wn []
= ;3

as 2 gensra: rule, a cegsible object of a Chariiy cannot properly be regarded as
. kaving any "rights'; ke cannct excent 25 a relator in an acticn by the Attorney-

Genzral bring prcceedings to obtain benefits, But a3 {rseman is axceptional in
5hiz resvect, and may commence proceedings alcene, see Jalsbury Laws of hol-nd
(4th edz*'cns vels 5 nara. 938 and Prestner  v.  Jolskester (1582) 21 Ch, D. 111:
11%hough zcm2 of the obsarvations in this cose zni in Stanley v, Hordeh (18875
3 ?.L.2. 500 based on if, may regquire reconsideration in the ligkt of rz Jorwich
(1£89) supra, i% is I think s$ill the law that a freeman may bring proceedings
alone, see tLe observaticn of Lord Denning in ivld v, Silver 1963 1 Ck., 243 at

page 257.

T
1

Javing regard to the above conszideraticns, I am of the opinion that the above
quoted dictun of Le 3lanc J. in relation to the 15653 act, does not cblige me to
construe the 1985 Act (the subject matter of which is 1uzte difZzrent) ctherwise
than in accordance with the natural meaning of the words "rights of common' as
used in 1965. The Freeman under the Sudbury Common Lands Charity have privileges
wiich can sensibly be described as "rights":; the 1897 3casme in paragraph 32 refers
to the Freeran's "right of depasturing". And these rights are I think rights of

comron within the natural meaning of these words.

Accordingly, I conclude that the righis of the Freemen of Sudbury notwithstanding
that tliey can only take effect as objects of the Charity, are properly registerable
under the 1955 Act.
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As to the registration of North Meadow as Common Land:- As a general rule,

a registration in the Land Section which is made on the application of the
proved owner of the land, for its validity (provided that it is conceded or
established that the land is not a towm or village green) requires no further
evidence in support, because only the owner could be adversely affected, and

the registration must in the ordinary way be beneficial to the public. However
as Mr Marshall in his evidence very candidly indicated that when advising the
Trustees to apply for the registration, he had had some doubts, I think I should
record that North Meadow being in my opinion subject to rights of common for the
reagons above set out,is within the definition of common land in the 1965 Act

and therefore registerable under it.

Surming the matter up, for the above reasons, I refuse to confirm the registrations
at zntry No. 1 in the Land Section and at Zntry N¥o. 1 in the Rights Section of
Register Unit No, VG.81 in the Register of Town or Village Greens, I confirm the
registration at Entry No., 1 in the Land Section of Register Unit Ne. CL.58 in the
Register of Common Land without any modification and I confirm the regigtrations

at Zntries Nos. 1 and 2 in the Righis Section of the said Register Unit No,CL.58
with the following medifications:w For all the words in column 4 of the said
Section, relating to each of the said two EZntries, there shall be substituted in
each case, the words "The right of every Freeman for the time being on:the Freemens
Roll of the Borough of Sudbury to graze two beasts and of every Jidow of every
such Freeman to graze ore beast in his or her capacity as a person entitled to

the benefii of the Charitiy called "The Sudbury Common Lands Charity" and now being

administersd and managed in accordance with a Scheme apsroved of the High Court of
Justice (Chancery Division) on 3 iay 1897".

I record that in preparing this decision I am mich inZebted to Mr Jardle and

Lr Phillips for the trouble they took in presenting the documents facts and arzuments
on which {they relied. I recerd also that alitneugh I hove deciced against LUr Biackuell
L found 2is bock "Cudbury Heritage" helpful and interesting, 2ni that in ay visw the
cuestions vhich =were raised by aim or on his behalf were proper Ior public discussion
2t an inquiry such as I a2eld. I am relieved of having to consider whether I should
because 22 was ursucceszsful order him to pay any part of the costs, Dbecause since

the hearing, the Solicitcrs for the Trustess have written to the Cleri: of tha

Comrong Commirsicners saying that the Trustees are ccntent that each party should
bear his owm costs. : :

I am reguired by regulation 3C(1) of the Commons Commigsioners Regulatizans 1971

to explzin that & persen aggrieved by this decisicn as being er-oneous in point ~f 1=+
may, within 6 weeks from the date on which noiice of ke decizicn is sent to hinm,
require o2 to state a case for the decision of the High Court.

NV ekt 1574 _\
o a. [Sute Al
‘ /// .

Commons Comrigsioner

Dated this 262 Vo day of



