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COMMONS REGISTRATION ACT 1965 Reference Nos 236/D/131
to 1315 inclusive

In the Matter of Redhill and
Earlswood Commons, Reigate, Reigate
and Banstead Borouzh, Surrey

DECLISION

Thnese disputes relate to the registrations at Entry YMos 1, 2, 3, -4 and 5 in the
Rights Section of Register Unit No. CL.39 in the Register of Common Land maintained
by the Surrey County Council and I occasioned by Objection Nos 478, 480, 479, 482
and 481 Dads by Reigate Borough Council and noted in the Regisier on 15 Jamiary 1971.

T held a hearing for the purpose of inquiring into the disputes at_Guildford on..
8 Movember 1978. At the nearing (1) Reigate and Banstead Borough Council were
‘represented by Mrs M G Wilcock, Senior Solicitor to the Council; and (2), (3) and
(4) Miss E M C Isherwood (::e registration at Eniry No. 2 was made on her application),
¥r David Saich (the registration at Mtry Ho. 3 was made on his application jointly
with his brother Mr Peter Saich) and Mr J R Hillier (the registration at Entry No. 4
" was made on his application} all attended in person. Mr D Saich said that he had
bought out his brother's share, so he is not now concernsd.

‘The land ("the Unit Land") in this Register Unit comprises (according to the Register
map): (1) a picce @ litils zore than a mile long fron east to west, having a
variable width {in parts between 1 and % a mile), situated south of St Johns, west’
of the Brighton Road and nsrth-east of Woodhatch Road and being (the main part of)
Zariswood Common; (2) a piece a little more than & a mile long from north to south,
having a variable width (asout £ of a mile or less) situated north of St Johns, west
of Sandpit Road and scuth of White Post Hill, and being (the main partvof)
Redhill Common; and (3) numsrous smaller pieces nearby which.are enjoyed with o
rsputeq to be part of one of these Commons, »

JVI' ’ ® . '
The regiztration in the Land Section was made on the application of Reigate Borouzh
Council, and they are in the Ownership Section registered as owners of all the
Unit Land. There are no other Entries in the Rights Section.
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I have a remuest simed by lro Brenda Vary Friling as successor in title of

Ur P W Lewis (the ra istraiicn at Entry 5o, 1 was moade on his azmlication) and on benalf
of the Borscugzr Council and *the Counity Council racuesiing me to dolete this Entrr.

4nd also a request signed by lliss R J 2 Prica (the registration =zt niry YNo. S was

mede on her application) and on behalf of the said Councils requesting me to delete
this Entry. In the course of the hearing Mr Hillier said he withdraws his application
(at Dtry Wo. 4). So at the hearing I was concermed only with Dniries Yos 2 and 3.

Mo. 2 (Miss Isherwood) is of rights attached to 26 White Post Hill of estovers,
turbary, piscary and of comion in the soil over the whole of the Unit Land. HNo. 3
. (Messrs Saich) is of rights attached to 12 Pendleton Road %o graze 2 horses or 2 cattle
or 2 sheep, of estovers, turbary, piscary and of common in the soil over the whole
of the Unit land. The grounds of objection Ho. 480 (%o Entry No. 2) are:- "(1) Mo
evidence can be produced by the applicants to show the existence of the specific righis
';?laimed in the application for registration of common rights; and (2) if such evidence
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can be produced the righis have been abandoned since they have not been exercised
for so long a period as to raise a presumption of abandomment", The grounds of
Objection i, 479 (to Eniry No. 3} are the uame but with the addition: "(3) As to
the right of grazing ... such rignts are claimed as appurtenant to the property
specified in the application, such rights cannot exist since their existence would
ba conirary to the common law rule of levarncy and couchancy'.

In the course of his evidence ilr Saich produced: (1) a copy of a deed dated

11 Jamiary 1900 and meds betwaen the widew, ~hildren and daughter in law of
¥illiam Varrall (he 2iczd 17 L7t .‘_3 anl was the great great grindfather of the
witness) or whi c? thea o : . tiie benefit of a deed dated 21 Septembar 1863
by which the Rt Hon I C Somerset (Laqf Henry Somerset) enfranchised certain lands,
should 2e held on trusts corresponalng to those of the will of Williaam Verrall;
(2) a loose leaf Luoln of Fnmmrnis totosraphs compilad by hinsalf to show his

Ci‘;

Tanily h;ULO“*' aad (31 A srdnicd o “15:me through the agss by Yilfred Hooper
(1945 su Archoeolorical Society). 1Irn the course of her evidence liiss Isherwood
produced: fl) a convyrnar: dated 2% jaren 1849 by which 26 thite Post Hill (formerly
xnowm as 3 Jhite Fost Coitages) was coaveyed bo her; and (2) abstract dated

1320 of ok i;: crastees of the will of W Allingham to Yoz 24, 25 and

25 JhIUu nish o stztroct lincluded o deed of enfranchisement dated

14 September 1891 made oy lady Henry Somerset. Mrs Wilcock produced: (1) a copy of
the 1899 (Verrall) deed of enfranchisement which had been sent to the Towm Clerk

by Mesarz P and D Szich under cover of o letter dated 21 July 1970, (2) the

Sommons Reuilaticn (Hofidll and vayrlswood dormmons) Provisional Ordar Confirmation
Act 18%4 (47 2 48 Vict. oo ;.); {3} n conveyance dated 9 Hovember 1922 by which
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ool e Usitor lloorrcen and Bur"a"sas a7 2%-?duu the
Hanors of Reirgace and all other anors if any in Surrey to which the granior =3
niitled under ths will Zzfed 18 may 1830 of the Rt Hon € S Farl Somers and all
and common lards insluding (emeng others) Redhill and Zarlswood Common
cepy oF the Tyelz = ap-licable t2 Radhill and Barlswood Commons; and (
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rfidavit suein on 7 g‘ﬂu-un: 1970 by vir B oHendham who was emulcyed by Reige
arporation hs groundsman/sark kesper from 1946 to 1969 (tne latter 2 years h
Ass 1bua.t Pariz Keeper).
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As T understood them, Mr Szich and Miss Isherwood when they applied for these
resistraticons wers not so smenr concarned to estatlish the rights so that they could
themselves actually exzrcise them but rather to preserve local rights for the

venafit of local inhzkitanis ganernlly. Howvever this maybe, I must determine ihethasr

those piomTe omind Lo sz 0snue S i cifnblighed lezal printirizs appliceadle.
3oth Mr © e F Lo vorriied on the 1891 deads Hiich formed part of
their vi*.:. T co o idantionl (one for Mrs M A Yerrzll and the
other fuv "in | ciomg grontsoof lend [srmerly copyhold of the ianor of

~ [

M 4L L
Reigate %o the zranics ani his helrs discharzed from copyhold tenure: each ircluded
an exprest grent of ULl sueh ceonmonnie ond eights of Common in or upon and over
the respective wasie and ccamasnable lands of the said Manor of Reigate as the said
MA Verrﬂll/d Allinsham or any person shrOugn whom she/he held enjoyed or was
entitled *o in respect of or as anpurtenant fo the said hereditanments and premises
thareby eafronchise !

That word:
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f thin kind in 1 graat of rreenhcld land are not to be considered as
1at there are amy rizhis of common attached to the land thereby granted has
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long been accepted, see Baring v Abingdon 1892 2 Ch 374. Before 1882 and for some
time afterwards, some such words were included in every conveyance of land, and
since 1881 they are deemed to have been so included, see Conveyancing Act 1881
section 6 now replaced by lLaw of Property Act 1925 section 62, The 1891 deeds of
enfranchisement are in the form then common, see Davidson Conveyancing Precedents
(4th edition 1877) volume 2(1) pages 386 et seq. In my opinion these 1899 desads
do not support the registraiicn excent to the extent thzt I can infar from other ~
evidence that the copyhcld owmer (Verrall or Allingham) was entitled to or enjoyad
the righis. :

s to tte history of the Manor,-HoopersSupra thought that it had ceased to exist

as an agricultural unit before the middle of the 16th century, see pages 39 and 40; —
he mentiones a survey of 1523 as indicating the commons or wastes properly belonged
to the lords of the Ifanz= for the soyle and the woods and to the tenants for the
herbage and a survey of 1771 as indicating that the tenants rights were proportional
to the value of the tenznis holdings. Having regard to the extensive tmilding
developments around the Unit land on what must I suppose have been formerly
copyhold, it is unlikely *hat any herbage rights proporiional to value could have
contirmed. The 1584 Act shows that in 1882 proceedings ware cozmenced in the
High Court to establish rights of herbage and that the Act followed a compromise of
such proceedings. Althoagh both the 1884 Act and the 1922 conveyance contemplate
that there might then be persons with rights of common, they do not I think provide
any evidenca that there were any rights such as now clainmed by IHessrs Saich and
Miss Isherwood or at all. :

In I Saica's book there is a manuscript of his grandmother ilirs Mabel Shergold

(she died 4 or 5 years 20 and would now be over 80 yezrs of ages and was the
donghter of Enily Eeazyznan party to the 1900 d=ed) to the effect that she was born
in a litile stone cottazs opposite to St John®s Church which belongzd 1o her
grandfather and that na2xt door was a barn vhere he kep? sheep vhich used to-graze

on the Common. Zven if I could ireat this manuscript (it is not signed) as evidence,
the barn referred to was not (so Mr Saich said) on the land now owned by him.

e Saich said that his femily (meaning his wife, mother, grandoother or himself) had
mexercised the rights"., But as a result of questions put fto him, I am unabdle %o
accept this very generzl statement having regard fto the way he subsecuently explained
it. He 32id (in effect):— He was borm in 1941 and firzt went to 12 Pendleton Road
goout 25 years a70 han his grandmether irharited the pronerty. It is about + of an
ecre. There had nevar been wiy atimals on is (except =z dog). e had never
(personally) teken any turf off the Commons for fuel. He had iaken stons to use

in the garden ari to support a garden wall, He had never fished although he believe
his grandmother and bhroviher (nobudy else) had fished. Fe had at various times taken
sticks for the garden and leaf mould for mamire. '

Miss Isherwood said {in effect):— lhen they (she and her mother) went there in 1935,
the common keeper told her mother (she died in 1951) first of all and later herself
that they were entitled to go to the little wwood by the road leading to

St Jonns and take any of the leaf mould and this they did; there use to be a big
heap of leaf mould where the road menders had deposited it; the heaps are not now
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there anymore. She cut bracken for the garden., She picked up stones when she came
across them; in the little wood there was a sand quarry vhere there is some very
hard rock embedded in the side; after heavy frost, pieces broke away and obstructed
the footpath through the wood unlezs somebody takes them awoy. She had stone for
the rockeries a.;oand the edge of their front gardens (thcre was a lot already there)
and the late common kcener (mow deceased) frequently mei her doing these things.
Unless she was starving she would not eat fish from the lake! ':Elfre is nothing -
in the way of tur? you could mut on a fire! £he =t dosl “arse and sometimes used
it to 1izat ner oun fires, she cut i% primarily to prevent 1t causing a fire

near her houze (il aay sorsen thre: a match intc i £). man they cut wood on the
Commons, she asi = (ii it was of 2 size to Xecp) whether che could have it; otherwise
they have a bonfire,
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iy Mendham said generzlly that none of the rights Cla..'i *7ere lawfully exercised"

Tetween 1945 and 1359, s Vlilcock contanded that by raazon of the byelass
(those rel zre pade in 1838) the things done on the Unit Land as described
by M Sais 1d mizz Ishurwood Ltgrefors ccula rot be use a3 of rignt.

The evidence given 25 suitzarised above, in my opinion provides no support at all
for a =izat of grazing azz claimed by ilessrs Saich or a0y other such right.

It is uniikely that such a2 rignht would have survived from some earlier time so as
to end up uniquely attachzd to 12 Penerley Road; if it had ever existed, it would
I think either have been mentioned in the 1884 Act or be locally knowm in sone
identifichie *.-r-.w;.fe_bf-_ﬁ.’i;..u-gh muite apoyd From Fr dendlinmic oridence and Irs Wilcock's
OJ°1""*5 conteatiwa, L0 duoisicn is ':} T ono sach right hiae ever at any relevant
time existad.

There was no evidence %o support right of turbary or piscary. As regards es*overs
common in the soil, I have some evidence as indicated abova that for the benefit

of 26 ‘v“'r.e Post Boad ond 12 Pznerlsy Road, imood, leaf mould and stone were sometimes
taken, Zut I omonot versuaded Wy the evidence of Ir Saich that he or his family
ever dld. anything to an erfent and with a frequency or regularity vhich could

anouwnt o a talting and enjoyment claiming right thereto within section 1 of the
£rescripiion Act 1832 or an enjoyment as of right on vhich I could presune a grant
to him. 4nd I am not persuaded by the evidence of IHiss Isherood that. the Dersons
e‘nlOJnd by the ccazarvaiors iith wlom she may have conrarsed or who nmay nave seen
ner deing unal sne desoriled ever intunded to acinowledze a . right or to do any=ore
then indicated {as must at the time bave bnen oo'nou"" thzt there could be no
reazonanl: obdandior oo s s lheds Bhe Godene e :--""'J'.’I things which are
Mmoo jeciion .. :
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From the oomniderasiiong ced oy ooyt oy d-cinaon v T paragraph 1 Ahe grounds

of objeciion Uos 430 and 479 succeed; 2= I nced not thersfore considar paragrephs 2

and 3. Acserdinziy T r~ofvse o comfiom the so—igheatic is at Fntries Nosg 2

(Miss Isheriood) and io. 3 {uusrs “mich). Ia view of ihe request and withdraial

above men..lone--, I alco refusze to confima the regisiratiors at Intry Ho. #i(.'?'*"‘“"ﬂ"’"
ir Hillier) and Fo. 5 (i

(it ss Price).
.iN'.al--)
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I am required by resgulation 30(1) of the Comaons Commissicners Regulations 1971

to explain that a person aggrieved by this decision as being erronecus in voint of law
may, within 6 weeks from the date on which notice of the decision is sent to nim,
require me to state a case for the decision of the High Court.

Dated this Jg4& day of +f et " 1979
g
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Commons Commissioner



