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CN0NS REGISTRATION ACT 1965 ‘ Reference No 3/D/7

in the Mattter of the Green

(eastern part), Woughton-on-the-Green,
Milton Keynes T oroubn

Buckinghamshire

t

Tris dispute relates to the registration at Entry No 1 in the Land Section
of Repister Unit No VG. 11 in the Register of Town or Village Greens maintained
by the Buckinghamshire County Council and is occasioned by Otjection No 62
made by Mr Walter Frederick Clarkson and noted in. the Register on 20 October 1970.

T held a hecaring for the purpose of inquiring into the dispute at Aylesbury on

6 Octover 1977. At the hearing (1) “oughton-on-the-Green Parish Council, on

whose application the registration was made, were represented by Mr P D IHall

their chairman, (2) !Mr W F Clarkson (the Objector) was represented by Mr A J Smeath
solicitor of E T Ray & Co, 3Solicitors of Bletchley, and (3) }ilton Keynes
Development Corporation were represented by Mr H li Collett, legal executlve in
their employ.

The land ("the Unit Land") comvrised in this Register Unit contains (acexding to
the Register) 6.6 acres, and is approximately rectangular. Its cast side

(about 150 yards leng) is a hedge (with a gate near the northeast corner} which
is the east boundar} of the north-south road (B438) through the Village; on

the opposite side of the road is Woushton House and the — > Church

(St Fary's)., Its south side (about 230 yards long) is a hedge (with a gate a
short distance from tle southwest corner) which is the north boundary of a side
road which leads off the B48J road by the 0ld Swan Inn. The greater part of the
west side (about 115 yards long) is an iron fence ("the Iron Fence"), now somewhat
dilapidated, made of vertical iron strips with horizontal fron bars (about 1 inch
in diameter) between them; the Iron Fence includes a gate near the middle.

The ground of Objection 1s--"That the land was not a town or_ v1llave green at the
date of registration'.

Evidence was given: (1) by ¥r J D Rose (affidavit of & October 1977 and at the
end of the hearing orally), (2) by Mrs B O'Reilly (signed statement), (3) by

s % Beckett (signed statement), (4) by Mr Hall (orally), (5) by ¥r W F Clarkson
{the Objector, affidavit of § October 1977), (6) by Hr Smeath (orally by
reference to his affidavit of 6 VUctober 1977}, (7) by ¥r R R Arnold (affidavit of
6 October 1977), and (8) by ¥rs S F L Taylor (orally). In the course of their
evidence I'r !lall produced (a) a photograpn of the Unit Land taicen from the Church
Tower and (b) Woughton Village Plan dated 23 February 1972 giving a general
introduction to the planning and design objectives of Milton Keynes Develozment
Corporation for the Village; and ¥r Smeath produced (¢) a copy of a conveyance
dated 6 December 1920 by which Mr W Clarkson (the Objector's grandfather) and
W Clarkson & Songconveyed to W Clarkson & SorsLtd pieces of land and buildings
containing 139 acres 1 rocd and 39 perches including the Unit Land, in the
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setindule called "99 (no on 1909 conveyance plan below mentioned) Pasture
{descrintien) 6.2.22 (area)", and (d) a copy (not very legible) of part of

2 canveyance dated 25 January 1909 by which |ir C H © Prescott-Yestcar conveyed

e v W Clarkson (the Cbjector's grandfather) the said pieces of land and
sulliings with a copy of part of the plan annexed (in the conveyance said to

be based on the 0S8 map of 1899 for the parish of Woughton-on-the-Green). On

: a fter. the hearing, I inspected the Unit Land and some of its surroundings.

The registration was consequent on an application dated & January 1967 for the
resistration not only of the Unit Land but also of land ("the West Land"),

uaing an area approximately rectangular adjoining to and west of the Unit Land.
Tha West Land is about 240 yards long (from east to west) and about 150 and

200 wide on its east and west sides respectively. The road by the south side

of the Unit Land continues across the West Land and then across the hump-back
ridge (Peartree Bridge) over the Grand Junction Canal. On the 0S map (1/10,560)
ttached to the application and on the OS map (1/2500) on which the Register

iap 1s based, the Unit Land and the West Land are together called '"The Green",
being on the larger map marked as containing 6.848 and 8.175 acres respectively.

o

2

Tre VYest Land is comprised in a separaté Register Unit and its registration
under the 1965 Act as a town or village green being undisputed, has become final.

Mr W F Clarkson (the Objector) in his affidavit says he is 75 years of age, has
xnown Green Farm (being the pieces of land and buildings comprised in the 1920
conveyance) all his life; he refers to the West Land as '"the Green in front of
Pear Tree Farm" and to the Unit Land as "the field comprising No 99...'" and

. concludes his affidavit with these words: "...neither have the Parish Council .
or any person or persons cver sugpested that the said field ever formed part

of the area generally known as The Green at Wouphton-on-the-Green. The fact
thnt the saild field has bLeen fenced along its western boundary to the Green -
during my lifetime acquaintance with it supperts this fact". Contra, Mr Rose
who was born in 1893 and has lived in the Village all his life (apart from the
1914-18 war) refers to the West Land and the Unit Land as parts of the Green;
clearly to him '"the Green'" means both the West wand and the Unit Land.

Hobody who pgave evidence has known the Villupge as long as Mr Clarkson and

lr goge; it is therefore unfortunate that I have to say which of them I prefer
without having seen lir Clarkson or having heard what he might have said if

¥r Rose's evidence had been put to him. . w

woughton-on-the-Green is or will be within the area enclosed by V8 and V9 and
17 and H8 of the Milton Keynes Development. There has been some new building
in and around the Village in accordance, I suppose, with the 1972 Village Flan.
Uir Uall contended (rightly I think) that I should disregard this new building
and develorment contemplated. - ie said he had lived in the Village since 1954
and he estimated that in and before 1965 there were only about 20 houses in the
Village and only about 100 persons on the electoral roll. There was no suggestion
thiat the Village has during living memory ever been larger, and I conclude that
the Village has at all material times always been as small as it was in 1965
and possibly smaller. It was said that the Village was a shrunken mediaeval
village extending down to the River Ouzel, but I had no evidence of this and I
need not I think go back so far.
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In considering what land iu and was lnown as "Uhe Green", the circunstance
bhoct the Villogse is Kiuown as "oughion-on-the=irean™ nmares 1% important thnt

I should determine what is the CGreen which Yousnhiton is on, Clearly the makers
of fhe O3 maps concluded that it was both the YWest Land and the Unit Land; a

4
consideration of the layouf of the Villajse as zhown on these maps (Voughton House and
the Church to the east and tite Old Rectory to tne west and the bulldings on the
north and the south) —3 supporis this cenclusion. %Wizen 1 stood on the Unit
Lond, I saw: (a) that the iinit Land kas no fence bebtween it and the land to the
north, ané (b) that the Unit Land was separated from the West band by th

Iron ence. A5 to (a), a boundary is shown on the mans, and I could see a
slizht depression and some trees wnichmmy have veen the remains of a hedges

no mention of this lack of boundary was made at the hearing, and I conclude
that at all material times in the past there was a hedge there. is to (b), the
Iron Fence is in the surroundings unusual; Fr Rose's descrigtion of it as

"a tyne of fence common in Victorian times" is I think apt to convey the
impression it gives visually; such hedge vegetation by it, as there is,appears
to Le a conscguence of the Iron fence having vecn there. Taking into account
what I hnd scen when walking over the YWest Land and when standing on Peartree
Pridge, I find myself unable to imagine how '"the Green' on which oughton is
“on', could possibly be anything but the VWest Land and the Unit Land regarded as
cne picce of land; the Iron i'ence seems to me not to mark the boundary of a
distinct piece of land but rather to divide what must obviously be "the Green'
into two parts. I do not accept that Woughiton-on~-the-CGreen means the Village
which is on the West Land without being in any sense on the Unit Land as well.

So the abnve quoted words from the affidavit of !‘r Clarkson are contradicted

by any person who thouzhtfully uses the name Woughton-onithe-Green. - Further

they are contradicted by the 1909 and 1920 conveyances to which his grandfather
was a party, for boih adopt the 1899 OS5 map on which the West Land and the

Unit Land are together described as '""The Green". , -

lirs Tayleor who is Mr Clarkson's dauznter and who has some knowledge of

Green Farm it having been occupied by her widowed greatwaunt until 1945, and
then by her grandparents (she died in 1952 or 1953 and he died in 1963), -said
she regarded "the field" mentioned by her father as part of tHe Farm and took
the Village Green to be in front of Mr Shirley's farm (Peartree Farm is on the
‘north side of the Unit Land): it was there that any "event on- the Green" took
place. But she would not have been so well scguainted with the Village as

I'r Rose who from 1905 to 1907 worked for the tenant farmer of Green Farm, who
then for 7 years while working for a baker in the adjoining VYillage delivered
bread to customers in Woughton-on-the-Green, who has been Parish Clerk and/or
Parish Councillor for over 50 years and who was tenant of the Swan Inn from
1940 to about 1972. I am not persuaded that in any discussion she had in which
the words "the Green'" were used, the question whether the '"field" was part of
it ever came in issue. '

Tt was agreed at the hearing that Hr Arnold had not lived in the Village;
although his affidavit was useful as setting out the considerations which led
him to advise Mr Clarkson to make the Objection, I do not regard it as having
any significance on any question relating to what was locally said or done in
the Village.
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U+ Rose durings his oral evidence auslified hisc affidavit in some respects

Do ke knew lin ‘l if anything aboub the Village telng an ancient aonument,

ity one ifime anhrunken mediazeval VllerP, nevertiniess T consider his evidence
qwnrr—x,: reliable as to what was done on ardwhat was loczally said about the

DLt Land during his lifetime, and 1 prefer hig evidence to any other given
niore me.

Yor the above reasons I rejoct the words above aquoted from the affidavit of

“r Clarkson and find that the Unit Land is now and has at all material times
been part of the azngle piece of land (divided into two parts by the Iron Fence)
locally known as fhe Green. This conclusion receives some confirmation from
Lizscomb ilistory of 1 ucklngnan (1847) to which I was referred in another case
.and whose author treats the Green as being both the Yest Land and the Unit Land,
see volume 4 page 426; further the name.hou;hton-on-uhe—breen is used in the
Inclosure Act of 1767 (8 Geo 3 c. XxV).

iut to be properly registrable under the 1945 fet, it is not encugh that the
L“lu Land is part of what is lmown as The Green; it must dlso be within the
éefinition of a town or village green in section 22 of the act, of which the
only now relevant words are: "Land...on which the innabitants of any locality
have a customary right to iadulge in lawful sports or pastimes..."

r Rose described how The Green had been used for cricket regularly until 1924
add only occasionally afterwards, the last crickei game (¥illame cricket) being
there (on the West Land) in 1956. !r Hall relying on ilew Windsor v Mellor 1975
1 ch 381, contended that hecnuse a customary right can never be lost by dlane
or abandonement, the 20 years use up to 1924 established the right. I thir
lew Yindsor v iellor mistbe read in the light of the.judswent in Hammerton v
Hioney (1876) 24 WR.603,this shows tiat the existence of a cnstomary right must be
determined having regard to its user up to the date wnen the right is questioned
in proceedings (in this case the Objection is dated 1870}, and that if there has
heen any interruption or disiurbance of the usage acouleaced in by persons whno
are alleged to be entitled to exercise the right and: the disturbance has not been
for a short time but for many years there is a strong preouﬂntlon that there is
no such right, _ -

As to the non-use since 1924, this was explained by Mr Rose as a consequence
‘of tne alternative arrai*emewts made by Captain Hudson, the owner of Woughton
Youse and a great cricketer who provided a better cricket sitch in the grounds
of VWoughton louse.

It was conceded that the %West Land was subject to the customary right claimed,
and indeed having regard to scction 10 of the 1¢65 Act, this concession was
unavoidable. laving concluded that the Unit Land and the '/est Land are locgally

ne piece of land known as The Green, the existence of a customary right over
part is I thinlz strong evidence taat it exists over the whole. It is I think
irrelevant that a 15 acre recreation ground mipht at all times before 1970 have
been an unreasonably large nrovision for so a viillage; the Village was
suilt and is "on" the Green; iis rezsmabdleness Dr this Villsgeis estadished by the
o layout of the Villaze, which I infer i2s existed from time immemorial.
Tre only substantial guestion is I think wnether the hedges on the east and
south sides of the Unit Land together witn tne Tron Fence are "an interruption
or disturbance in the usage' within the meaning of ilammerton v lioney supra. .

-k -
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Ao bo bhe hedgest= They have sabes as above uenbioned, which ore now wired up.
: Torylor uatd that her prandfotier (0 hor father) inzisted thob fhe
B kcpu shut Irom which I dnfer fhnt during the period of which
dving chey could easily be opened.  Lr Clarison in his affidavit
ghoth 3 Dlic Yeooipanth Uhown on tle Crdnunce Zurvey oa

21¢ as opposed to Lho sald footnath by mrysel
ither or my late grandfather at any time of my life"; the map shows a number

not me) of bt=e footpaths; if by "ziven access' ¥r lar <son means "having access",

I ¢o noi accept his statemeni because the footnaths being unfenced any person on

any of then would have access to the whole of the Unit Land; it was not suggested
that the customaryright exisied because iir Clarikson or his father or his grandfather
had ever "“given access"; becnuse I do not understand it I am unable to give any
effect to this part of his affidavit. In the absence of any evidence as to when
these gates were wired up, I conclude that they were originally put in their

present position with the intention that they would ¥e and that at all material
times they could, be easily opened. Iy finding is that neither of these hedges

was an interruption or disturbance in any relevant sense.

nu i 1)
the soid field, Lk general public have never heen
e

e

=]
~
\r

As to the Iron Fence:- Upon similar considerations I conclude that the gate in it
could at all material times be eagily opened. As I have already stated the Iron
Fence is 1n the surroundings unusual. lir Rose said that it in fact did not
interrupt the cricket activities because there were two criclket nitches, one on

the West Land and one on the Unit Land (the latter being muchk less used).

connot infer that the Iron Fence marks a fixed division of The Green which has
existed from time immemorial; relative to such a time the Iron Fence is modern.

The Unit Land and the West Land being in separate ownership, the most obvious
purpose of the Iron Fence wuas to facilitate grazing, and thus make the recreational
uce of The Green possible. The Iron Fence is unlike a thorn or other hedpe which

DJ its density seem5 to assert the private nature of the land protected by it;
-
A

s oneness suggests that it was put there Ly someone who intended that it should
t be considered as a division of The Creen into two narits for all purposes;
we younger lnhabitants coulZ easily climb over. it anywhere; the older could
easily go through the gate; what went on cne side was visible to those on the
other side. Having regard to the above considerations, my.-lnulnr is that the
Iron Fence was never at any material time an interruption or disturbance in any now
relevant sense. .

3
~ O

it follows that I have no rcason for not giving full effect to the evidence of
ir Rosc as to the use of The Green for cricket, particularly during his early
vears before 1924, and as to The Green being one piece of land; and for not
cencluding (as I do) that the customary rignt which indisputably exists over

part of The Green (the West Land) extends to each and every part of the same
"1Pce of land. Accordingly 1y decision is that the Objection fails.

0'] .

“or the above reasons I confirm the recistration without any modification.
(%]

[

It was agreed that I make no order as to cosis

—ean GPER

-5 - t
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T oam required by regulation 30(L) eof the Commens Commiscioners Regulations 1971
Loy Lain thnt A person aggrieved by thic decisien as being erroreous in point
o Low wmay, within 6 weeks from the date on which notice of the decision iz sent
to nim, require me to state a case for the decidon of the iligh Court.

Dated this M £ day of [vovdsdel —— 1977

FAS oo /;‘:.‘:‘_ﬂ_ g'{..,//e,.,. .

Commons Commissioner



