124

CO.TXCNS REGCISTRATION ACT 1965
Reference los.5/3/8
5/3/9
In the iatter of Xnuiszford Heatn,

Xrutsford, Cheshire (¥o.1)

DECISION

These consolidated disputes relate to the regisiration at Entry Ho.1
in tae Ownership Section of Register Unit Fo.C.L.39 in the Register of
Common Land maintained by the Cheshire County Council and are respectively
occasioned by Objection ¥o.8 made by the Xnutsford Urban District Council
and noted in the Register on 26th June 1968 and by thae conflicting
registration at Entry N¥o.2 in the same section of the same Register Unit.

I held a hearing for the purpose of inquiring into the disputes at
Chester on 16th Xay 1973 and Sth, 6th, Tth, 8th and 9tk Noverber and in
London on 14th, 15%th, 16thk, 23rd and 26th Yovember 1973. The hearing was
attended by lr. Jeremiah Harman, Q.C. and lr. Gerard Ryan, of counsel, Tcr
1ridland Bnk Executor and Trustee Co.lid (hnereafter referred to as “tze 3ank"j,
the applicant For ihe registration; by llr. 7.2, Stewart-3mitl, of counsel,
for the Objectors; and by ir. David iiddicombde, 4.C. and Ir. John iorcikton,
of counsel, for Netner Knutsford Freeholders, the applicanis Ior tze
cenflicting registration. ’

The land *he subiect of tais reference consists of four areas divided’
from each other by roads. wvo of these areas lie to the north and two <o
the south of Northwick Road. The two areas to the south of the road are
occasicnally referred to in documents as "the Small Zeath", but it is agreed
by the parties that for the purposes of these proceedirgs trnere is no
significant difference between these various areas, waich will be referred
to nereafter collectively as '"the Heath".

The Zank bases iis c¢laim to be the cwner of the !leath unon a cenveyance
made 4tk August 1956 between (1) Norman Hudson, Kenneth Selwood, Zric Jobn
Uiykeham Ellis, and James Stewart Ross (vendors) and (2) the Bank (purchase
and the receint of rents and profits by the Bank since the execution of ta
conveyance and by the vendors and their predecessors in title previously.

rs)
at

The vendors were the personal representaiives of Haurice, Lord Zgerton
of Tatton, woo died on 30th Jznuary 1938. The Heaih is showm on one of the
plans referred to in the conveyance as being ircluded in the parcels. It
is agreed by the parties to these proceedings thai whatever estate or
interest Lord Egerton of Tatton had in the Heath is now held by the 3ank.

The recorded history of Xnutsford goes back to Domesday Book, where
¥nutsford appears as a rural manor with apparently nothing exceptional
about it. DBy the end of the thirteenth century the Domesday mznor hzd leen
divided into two manors, known respectively as Fether Xnutsford and Over
Knuisford (otherwise Knutsford Booths or Boys). The Heath is sifuated in
the manor of Netiner Xnutsford and forms one of a nuzber of areas of land

_known colktively as the commons and wastes of the manor.

.
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On 3rd August 1292 William de Tabley, then lord of the menor of Nether
Knutsford, took the first step fowards tke creati at in modern

parlance would be called a "new town" by obiaining a charter fren the Creoun,
which authorised him to hold a weekly marke: and an annual fair in his canor.
Snortly afterwards, as a part of this venture, de Tabley created a nuzher

of freehold burgage tenements with lands annexed, and granted to the burgesses
a charter setting ou% their rights, which included estovers in toe form o
household and haybold, turbary and common of pasture for so many catitle as

the land could support in winter, and their duties, waich included rentis

of 124 a year and suit of court.

De Tabley's feoffment was to boléd of him and his heirs as immediate
loréds. Such a feoffment was ceontrary to the Statute of Quia Zmptores
(Statute of Yestminster III {18 Edw.I, stat.1)), which was then two years old,
though it may well be that de Tabley had conceived his project earlier
and found himself overtaken by the passing of the siatute for the protection
of superior lords. lowever this may have been, de Tabley's feoffmernt to
the burgesses gave rise to a complaint by de Tabley's feudal superior,
Richard de Massy, that it was prejucicial to him and zis heirs. This
complaint led to ancgreement whereby de Tabley granted that de lassy snould
have hal? of tle profiis of the market and fair and thai half of the lands
and tencmenis held or in tie future to be held in Lurgage wizh fheir
lands arnexed saould be 2eld of ce llassy immedialely, but saving to de Tasley
the money rents and certain services. This agreement was carried into
effect by a charter whereby de Tabley granied to de lassy and his wile
nireteen of the burgages, togetner with one croft and ore house held by
1ife tenure.

It thus a2ppears that de Tabley created tairty-eight Ireenold durgages.

Tt cannot, however, be assumed that tie Zolders of these tairty-aizn

burgages were the only freekolders in the maner of Xether Mruislord. Tze

maror was in exisience before de Tahley's feoffment and may well already

nave had Treencld tenants, to whose number ce Tabley added thirty-eisnt

nolding by burzage tenure invelving the payment of 2 Iixed money Tant,

which would be more atiractive io urban tradesmon tian the labour servicesd
owed By the nolders of agriculiural larnd. Sir Peter Leycesier, writing in
1667 (Historical Anticuities (published 1672), 3ook II, 1.293), said that
mere were taen ‘asove forty Charterers' in Mether ¥nutsford. Presumedly

he meant by "Charterers" the successors in title of tze thirty-eigit ourgesces
of 1292, together with some subsequently enleoifed {as was contemplated

in the compromise agreement between de Tauley and de ilassy), as distinct

from other freeholders of the manor. Tais would accouni for the marked

disparity in numbers between the "above forty" charterers and the persons
fournd described as "freeholders" in later decumenis. It would, in my view,

be wrong to infer that the lord of the manor creaied a large number of new

freeholds after 1647.

O

Tae evidence so far considered reveals notzing unusual abeout the
manor of Nether Knutsford, apzrt from the fact that some of the freenolders
held by burgage tenure. So far as tae ownership of the waste lard of the
manor is concerned, there is nothing to rebut the orima facie presumption
that.the lord was the owner of all the waste lands within tze manor: sce
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e GAnoT.

Tae modern aistory of the manor begins with aq indenture dated 22n
October 1734. By this time whai may be termed the “de Tadley" and tre
Wig Magsy" interesis in the manor had long been reurnitved and were held 3y
the lord of the manor, John Zgerton. Zgerton was the firsi party to t2
irdenture. The parties of thke secornd part were 109 persons, some of whom
were described 2s of Yether Xnutsford and some as o otzer plzces,all of
whom were collectively referred to as "tkhe said Charterers or Freeholders".
I+ was recited that Zgerton was the lord of the maror and proprietor of
the market of Y¥ether Wrutsford and that the parties "besides the said
Jonn Zgerton" were severally seized in their several dexesnes of fee sizmple
or of some good and sufficient esiate in tail or for life or lives of an
in tre several messuzges and tenements in the manor of Feiher Xnuisford.
T4 was then reciied that several controversies and disputes had lately zaricen
hetween Igerion 2nd the Freehelders touching the righis and liverties of
Zzerten in anéd to the common and waste L“ou“c within the manor ard touching
the righ%s, easan , ccomons, estovers, ané privileges of t;e Freeholders
in and fo the commons or wasie ground and concerhing an exeﬁa ion claized By
thenm severally Trom toll in fthe Fairs and marikets witzin the menor and other
matiers thereinafier menticned. It is not rnecessary for ice purposes of
these nroceedings to corncider further the quesiicon of exemption from toll
and other mavvers. ‘

So far as the commons and wastes were concerzned, tre pariies seivled
their differerces in the Tollowing wmanner:-

A, 7The Treenolders acunowledged that Zgerion and 211 ihese wiese
estates ne had of and in the several zncisnt messuages or tenemants in the
manor from the fime whereof the mermory of man was not to the cenirary had
for himsell and themselves and their tenanss -

(1) comaen of pesture for catile without number levant and
coucnant on the several tenemenis in and uvon 2ll the wastes and commons
in Mether XnutsTord as appurienznt to nis tenements; and

(2) +the rigat or common of estovers, whick right was described
in detail.

B. Zgerton acimowledged that each of the several Freeholders and 2l
41

those whose estate he had of and in his respeciive messuage and te“ement in
the manor from time wheoreof the memory of man was noi to the contrary had
for himself and themselves and his and their feranis -

(1)} common of pasiure for cattle without rnumber levant and

couczant on his tenement in and upon all the wastes and commons in
¥ether Xrnutsford as appurtenant ts his tenement; and
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(2} <he rigzt or common of es%overs, which right was described

in detail,

F

The indenture furd in consideration of §/- paid by

v 1
the reeholders or some of them and in consideration of tze foregoing
grants ard confirmation made and g:anued to Egerton by trhe Freeholders,
Egerton ratified and cordirned to eack tke Freebolders and his keirs and
assigns the rights previously mentioned to nold to each ard every of taen
and his heirs for ewver,

her witnessed thav

‘In the absence of any definition of the "severzl contraversies and
disputes" waich had arisen beiween Zgerton and the Frezeuolders, it is not
possible to attach much value to the indenture as evidence of the respectiive
rights of the parties before they composed their differences. It is, however,
to be observed that the rights which were confirmed fto Zgexrton were stated
to be in respect of his "ancient messuzges and terements". This expression
is a2lso used in respect of the property of the Freeholders and appears to
indicate that any controversy or dispute as tc Zgerton's rizhts of common
related not to his.demesne lands, but to freehold lands which he or ais
predecessors in the lordship of the manor had purchased. A4s a matier of
strict law such a purchzse would extinguis:z any zighkis of common formerly
anpurienant to the freehold, alithzough it was recogmised that in sucz
circumstances the lord or his tenants could exercise a guasi-righi of
commcn: see .uszrave v. Irnclosure Commissioners (1874), L.R.9 4.2.182,
per 3lackburn, J. at vp.174-5. It is, thersfore, possible that it was such
guasi-rights which were the subject of disputa.

Ir tze indenture there was a final "sweeping-up" clause, wzicih provided
that "any other righis liberties privileges matiers end tlings rot nerein
tioned and specified shall remoin and be as ihe szme were vefore ikhe
iing hereol or would have been i these presents had never Sean made',

Jr. ¥iddicombe argued that the indenture shows that the cwnership ol
the commons and wastes was one of the matiers in dispute.

I find mysell unable to accept this aﬂﬁureﬂt. Tt is not extlicitly
stated in the indeniure that the question of ourerszip was aone of the
"several coniroversies and disputes”., The fact thai it was rof included

amongst the terms of the compromise tacitly indicates to me that it was
not in dispute. I cz2nnot find in this indensure anyizing which is
inconsistent with the prima facie presunntlcﬁ that Zgerton was vihe owner

£ the land in his capacity as lord of the manor. To my mind the evidcnce
of the indeniure on this matter is neu*“a I now turn to tke second limd
of Mr. Viddicombe's argument that the ev*dence of events subsequent to 1734
establisihed that the Freeholders were the owners either solely or jointly
with the lord of the manor.

By 1741 John Egerton had been succeeded as lord of the manor 9y
Samuel Egerton. In that year an Act (14 Geo.II, ¢.5) was passed for making
the chapelry of Hether Xnutsford (then part of the parish of Rostherne) a
.separate and distinct parish and for erecting a2 parish church. The new
caurch was to be erected in a place or clese called the Tentry Croft,
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belonging to Samuel Egerton. Egerton dié not, however, give this land, Sor
it was provided that the Commissioners and Trusiees for execcuting the Act
should allot to him and his heirs such part of the common or w2

within the manor of Nether Knutsford as would be a full satisfaction and
equivalent for such part of Teniry Crofi as should be used for %he churci
and church-yard and, in addition to this allotment, a parcel o .ground
lately inclosed and faken in by him from the common or waste ground and
used as a way between Nether Xnutsford and Tatton was also ratified and
confirmed to and vested in him and his heirs and assigns.

At first sizht this Act could be read as irndicating that the common or
waste ground was noit in the ownership of Samuel Zgerton as lord of the manor,
for if it had been, it would have been superfluous to provide for tkhe
allotment of part of it to him and to vest in him another part which he had
already inclosed. It is, however, to be observed that it was a ccmmon
praciice for inclosure commissioners to be authorised to allot to the lord
of the manor part of the waste land fo be inclesed. Examples of thkis
practice are to-be found in lusegrave v. Inclosure Commigsioners, supra,
at p.164. and in In the Matter of the Loxd's Vaste, Viinterton-on-Sea,

Yon<olk (1972), ¥0.25/2/12. 1In such a case tke right of the lord of the .

mano= in and %o the soil o the waste land by virtue of his lordship was
extinguisked and replaced by a new siatutory title. As “or the vesting of

tre land which had a2lready been inclosed the weight to be aizached to tie

word "vested" is scmewhat lessened by the use also of "ratified" and "cornfirmed”
for Zgerton cculd have apprcoved part of the common or waste ground 3o long

as ha left sufficizat “or those entitled to rights of common. I therefore

carnot regard thie provisions of tiis Act as indicating that the ovnership

of the coemmons and wasies of the manor khad been severed from the loxdship

of tke manor by 1741.

A% the Peginning of the nirneteenth century a practice of selling parts
of the commons and wasies of the menor was iritisted. The first ol these
sales was effected by an dndenture dated 2nd February 1804, whereby ithe lord
of +ze manor, now William Egerton, and fifty-twe oiher persons, wio were
seized of certain ancient mecssuages, lands, and nereditaments in Yelzer
LauisTord ard in right thereof were jointly eniitied to conmon of pasiure
upon a parcel of common or waste ground called the 3rickkiin Zeath, conveyed
the land %o the trustees of the will of Samuel Egerton. Thae greater part of
tne purchase price (2452.10.0) was paid to nine of the freeholders and the
remainder was paid in sums of 10/- each to “illiam Zgerton and the otrer
forty-three freeholders, though it is possible that these payments of 10/-
were merely notional, for the endorsement of the deed states: "Consideration
ioney £452.10s.Cd." On the same day tze nine freenolders wao received the
sum of 2452.10.0 executed a deed poll taat the money should be held on
trust to pay the interest to the Overseers of the Poor of the Township of
¥ether Knutsford ir aid of the poor rates.

The next disposal of part of the commons and wastes of the manor of
which there is evidence was to the lord of the manor himself. Tais was
effected by a deed poll dated 16th February 1827 executed by fifty-Tive
perscns who, together with tkhe lord of the manor, nov Yiilbraham Zgerton,
were stated to be seized and possessed of divers messuages, tenements, lands,
and hereditaments in Nether Knuisford and were entitled to common of pasture
and other commonzble rights as such freeholders. The fifty-five freeholders

?
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did "remisc, release and for ever quit claim unto the said i
and nis neirs all the ectate righs zitle inieres®t use IrusSt P
and demend whatsocever both at law and in eqguity of tzem ize S
nereto and each and every of them respeciively of in To oT ou

singular the parts or shares of them the said pariies nereto of ard in"

two pieces of common or waste land. Tae consideration money(£444) for the
purcnhase of what were described as "the several shares of the parties

hereto of and in" the said two pieces of cormon or waste land was to be

paid to seven of the fifty-five freeholders, who were describved as
constituting the Committee appointed at a gensral meeting of the freeholders
neld on 24+h lovember 1526 for superintending the application of the
purchase woney, or to such other persons constituting any subsequent
Committec apvointed from time to time by the freeholders at any general
meeting called by public notice in the Churca and by the Town's Crier at
lcast five days previous to such meeting to be held ir the Court Room in
¥etrer Knutsford. There was also a sum of 5/- payable to each of tae

. fifty-five freeholders, bus <his also may have been only 2 conveyancing
fiction. ' : .

The comnmisiee of freeholders appointed 24in Tovember 1826 was an
innovation, for the firsi page of +tne account beck is headed: 15t Veek
beginning londay 27th ov.1825". This book shows armounts paid to worimen
for unspecified work, but iis relationship to the deed poll of 27th February
1827 is shown by a summary dravn ug at the end of the tweniy-sevenih weell,
by waich time £270.17.3% nad been spent, leaving a balaznce of £150 in tkhe
vank at 45 interest and £23.2.8% in hand ocut of uPyrchase iorey L444V.

Tne balcnce lelt cui of tze £444 was deserived 235 tze “Freeholders!'
Turél, An account of this coniinued o Je kept in the following years,
wnen the paymentI were couzparatively small., 1t is not unsil 1332 that the
accounss contzin any indicaiion of +he woric for wiilcha the paymenis were

made. In that year there are paymenis stated to ve Tor "work on leath near
wall® apé "work 2% Sundpit and Heathl.

Cr 215% april 1840 Charles Cholmendelery, who was ore of tie Cemmittee
aspoirted in 1826 und who, s appears ITem +na account bociz, nad seen acting
as treasurer of the Frecholders' Tund, recorded in e Book that he nad
paid to Wilwbranem Igerion, ihe Rev. Rober:i Clowes, and Join Long tne halunce
which was then £153.11.2, they being in future the "Trustees for tie
Zianagement of the above Tund belonging tc the Freenolders of Hetzer “nutsford
ané accountabie for the Zxpenditure thercof"., Thereafter the accounis are
neaded "Joan Long, Treasurer' until the book ends in 1883.

_The next ¢ispesal of part of the cormons ané wnstes was made by an
indenture made 6th October 1848 between (1) ililoraham Egéxton (2) John Lorg
and (3) Egerton Leiga, Zdward Jeremiah Lloyd, and farry iainwaring, three
of the Justices of the Peace for the County o° Chester. - This recited that
the several perscns having freehold esiaies within the manor and township of
‘Metner Knutsford had or claimed to have rights of common of pisture over a
piece of land proposed to be conveyed %o the County Justices for the eraction
of a lock-up house. It was further recited that at a meeting of the
freenclders held on 12th July 1848, pursuant to public notice, at waich
seven named persons were present, it was resolved, after reading a letter from
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A

. Ezerton agproving of the wroposal, that the land be offared JTor 30 cnd
that "if accepted the morey be paid to lir. Leng to he neld By zim unio the
future dispocal of the F"eenOTQers ard that the lord ¢f the manor corvey

the land free of rigat of cemmon". lr., Zgaricn u“cn, iv. censideration ¢f the
sum of £50 mnaid o ir. Long, as ’ord of tne mancr a2nd "zo faroas ze lawlully
can 2nd may and to the extent of and according. e ais estate and intercs?t
therein and not further or otherwise", conveyed the land Yo the three
Jussices "freed and 2bsolutely dischargzed from all righis of common of every
descriziion of or belonging to the said Wilbrarnam Bgerton'". t seems
somewhat remarkable thet there is no similar discharge from the righis of
common belonging to the freeholders. Ir., Long duly received ike £50 and
entered it in the account book on 18th Cctober 1848,

Turing the first half of lr. Long's treessurerszipn th Freeholders!
Fund was allowed to accurulate, the only item of expenditure heing 150
paid in 1845 for gas pillars. The next paymeni was on 15%R Yarch 1859 fer
measuring and mapping lard ard on 10th fay 1861 for measuring and mapping
Shaw ileath,

e significance of these paymenis for measuring and ma
clear by the minules of a meeting of tze freezolders held at

Touse on 28%nh fay 1861, when it wns resolved "unarimously w

ith o c
that tne wasic land At Shaw leath saould be cold and that it sheuld be
offered to John P.. Legh, I3sg. for £2C0. At an adjourncd meeting heic on
11t. June 1861 it was revorted that lir. Legh's agent hzd agreed to the
mirciaze and it was iered that a drsft conveyance from Willinm Taiion, loxd
Zmerion of Tatton (.*loraﬂam Smerton's eldesi son, created Lord Zrerton cf
Tetion in 1859) and $he freenolders %o ir. Lezh gﬂOuLd we prejared.  Allhoush
the con wveyerce was to be from Lord Igerion of Tatten and itze Ireenlolders,
the dacisicn Lo sell ihe landé and fto Tix the price was tzlien 23 2 weeling

of the Preencléers. Among those present at the meeting was lord Zgerion
£ Tation's cgent, but wheiher ae was represenu‘n" Lord Zzerton of Tation
in his capacity as a freekolder, or as lord of the msnor, or oota, is not
sta

heCQ

i—'O

The conveyance to Ix. Legh was by an indenture nmade 18t Decexier 1801
between (1) William Tatton, Lord Zgerton of ton (2) Jomn Long andé
(3) Joan Pennington Legh. The form of this indeniure is similar to -=hat of
1848 waereny ‘iilbraznam Egerton conveyed the land for the loci—up ncusc.
¥r. Long duly received the £200 ard entered it in tze account boolc on

17th Yay 1862,

ok 3+

Cn 19th August 1861 there was another meeting of tie freeholders at waich
the Trustees of the Freeholders' Fund were autiaorised to sell the waste land

in Yere Heath Lane and “"such other pieces of Vaste belonging to the Frecholders”

as they may deem eligible for presert sale and add iZze proceads to the Fund.
™is is t-e firsti occasion of which tiere is evidence trhat the freeholders
assertad thet the waste belonged to them alone. Lord Zgerion of Tatton's
agent was present at the meeting and is not recorded to nave dissentad from
kis assertion. Indeed, or this occasion Lord uge“uon of Tatton himsell

was in effect the purchaser, as appears from the conveyance dated 23rd
January 1863. The conveyance was to the trustees of the will of Wilbranam .

Egerton, who had died on 25%th April 1856, witk the consent of Lord Zgerton
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had or clalmed to have rights of common of pasture over i
parcel of tze commons and wasie lands of tae manor. It then recited the
resolution passad on 19%h August 1861 and Lord Zgerton of Tation conveyed
the land in terms similar to those employed in the indentures of 1848 and
1661 in comnllﬂnce with the recuest and direction of tae Rev.Iobert Clowes
and John Lorng, two of the freerolders made parties to the deed. Iir.Lorg
received the purchase money(£200), which was entered in tke account book-
on 23rd January 1863.

o
'~
ol
ia

On 23rd August 1884 there was a convejance in woat may te described as
the opposite direction.. The trustees of the Egerion Settled EZstales, with
the .consent of Jllbrahan, 2nd Loréd Zgerton of Tauton, in consideration of
£700 paid by-the trusiees of the F*eeholde*”' Tund, conveyed certain property
in King Streei, Netner Xruisford, to the trustees of the Freeholders' Fund
on trust for the Lord of the lianor and Freetolders of Hether Xnutsiord.

The last sale of any subsiantial part of tze commons and wasies of the
manor anpears o have been on 24th June 1907, wzen Tilbrananm, now Z2rl Zgerton
of Taison, as lord of ihe manor, ard the Zarl znd eleven otrer named persons
deserilted as being ithe major part in value of ize Ireerolders or persons
baving rizhts of ccmmon in upcn or over fhe ccrmons or waste lards ci the
manor conveyed two plois of land To ihe "du*"’ora Uroan District Ccuncil and
one plot to tze trusieces of the Egerton Setiled Istates, the conci cerotion

money being paid to tiae trustees of the ﬂ*EGJOlCG“G' Jurd

“ina1ly, on 237d Yay 1938 there was an azgrecment between (1) laurice,
Lord Zgerton of Tatten, lord of the manor of .eunur Kn toford, and the
Treenrcliars of Fether Zrutsford by the asné of their Clerk and (2) the
Cresaire County Courcil for tie sale of a few scuare yards ol land Jor a
rcad improvemeni. There was no monetary consideraticn for ilis agreement.

“hile noze o these nineteent: 2and iweniieth century tran
relates %o the Heatkz, they ihrow lizht on th general legzl o
-

Q

action
S

cn

with

regard to the commons and wasies ol itie menor, waich irclude the Heatll. Iz
zay be that from 1861 onwards there was some Tauliy conveyzrelng in t2at tke

successive Lords Sgerion of Tatton were but fenants for 1ife ol trhe Zgerton
Settled Sstates and that the lordship of tae mzror, Weing an incorporeal
nereditament, was vesied in the trustees of the setilement, wrereas the
doccurents were drafied on the assumpiicn that the Lord Zgerion of Tation of
the day was persornally the lord of the wmanor, as to the general public he
would have appeared %o be ani as, so ii seems, ke thougsht himsell Yo be, for
in a letter dated 10tk - karch 1828 the tken Lord '5ertoﬁ of Tation wrote
trat he would be willing, "so far as I am ahle, as tiae terant for life to
raise no cbjection as Lord of tke ianor', to certain proposals regarding the
common. However, it does not appear to me that this defect, if defect there
was, in the conveyancing of the parts of the common and wastes disposed
of has any bearing upcn the question of who was and is the owner of one of
the remaining perts of the commons and wastes.,

I+ is clear from ihie documents that there has been a continuity of
administration from 15627, when the sum of £444 was used as the commencing
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capital of the Freeholders' Fund, to the prezent tizme, Iy 1934 a greater
antiquity had become atiributed to ihe Freezoldéers zz a2 Body, for in a
statutory declaration made in connection with the sale of part of tre Ting
Sireet property, which had been purchased in 1804, . G.L. HZariley said:-

", SINCE October Ore thousand nine hundred and forty eight I have
beer and I am now the Clerk to the Committee of the unincorporated

* body known as the "Nether Xnutsford Freezolders” and orior to my
appointment as such Clerk one or other of the partrers for tae time
vweing in my present firm of Sedgley Caldecutt and Company Solicitors
of Xnutsforé aforesaid has for +the last forty years and upwards acted
as Clerk to the said Committee.

XXXXIXLXLALAXXTXIAXLXITXIXXTAXIIXLXXXILZXIXXXLXZ

%3, TIZ said unincorporated bedy has been in coniinuous exislence

gince the year 1734 or eariier. s mermbers consist ol the persons

for tze time being owning estates of freehold within the llznox er

former Menor of leiier Yruisford. Its affairs are monagsd and conducted
by a Commitiee elected annually by such Freeholders in General lleeling.
g the best of Ty krowledge informaiion and belief no fcundaticn deed

or scheme exiszts defining the objecis of the szid body or the manner

in whick i%s funds and tke income trereo? ougnt o be applisd. 3By
virtue of cusiom the date of the origin of which carnot now be
.ascertained the szid income is disbursed by resoluiion of the Comnittee
for purvoses of general benefit and ameniiy ol the in:

Ynuisford at large. The said body is not recegnised oy the Chariiy
Commissioners as a charity subject to their jurisdicticn.”

RS &
AILUINTI 01

Save thzi i3 is not pessidle to irace arny juristic link between tas
irdenzure of 1734 ard the foundaiion of ihe Freenoidors' Tund in 1627, and
that it may he oversiating the maiier to describe ihe Treeizolders 2s 'an
unincernorated bedy", Lr. Hartley's declaration apzears to Le an acsuraie
summary of the nosition. uez of the income of the Tund zas teen atdhlied
To the maintenance and improvemen of tke Teatl, wiici iz new in eflect 2

place of public recreatiion.

As I heve already indicated, I can find nothirg in the evidence down
to 1734 %o rebut the orima facie nresumztion thzt the lord of the maror was
the owner of the commons and wastes of the manor. In the sutseguent peried
the only express asseriion t¢ a2 contrary in the documents so far considered
is that in the minute of 19t: iugust 1861, in whick tie waste land in
Yere Heath lLarze and otzer pieces of waste are descrided as delonging to the
Treenolders, alihouga such an assertion is implicit in the minute of
254n ey 1861 recording the decision of the freeaolders to sell the waste
landé at Shaw Yeath. I% is, 1owever, necessary at tzisstage to consider
another nineteenth century siaiement rezarding tke respective rights of the
lord of the menor ani the freehclders.

.
Pl

statement is cortained in a document purporting to be the mirules
of a special meeiting held on the Heath on 28tk January 1888, at whica
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Loré Egerton of Tatten, Hr.John T. Smiih, hi: agent, the Vicar of ¥ruisford,
and five other persons, presumably all freehc l¢ers, were present. T2is
document was found amonz ithe records relating to the Freeholders’ Fund and

a cepy was made of it Dj Ir, J.X. TWalley on 13th September 1945, t i3
unfortunate that the docuzment cannot now be found ou,,‘“,VLHJ neard

r. Walley's evidence regarding it, I accept that it existed and that he
made an accurate copy of it. '

Sven if the original of these mirufes had been vroduced, it would still
pave been open to some adverse comment. ALth 1 the copy is headed: -
“Certified copy from the Freeholders Comm***ee Jirute Boolk", the document
did not in fact come from a minute book, but wac a loose sheet of paper.
There is no surviving mirute beok for the year 1828, though there may vell
have been one, for the mlrute book beginning in 1892 iz entitled "linute
Book ¥0.2". . Purtherzore, the copy dees not indicate that the original was
signed at a subsequent meeting, so it ma2y have been but a drafi and
superseded by a later version whica was duly entered in the now lost minute
book. I% would clearly be unsafe to attaca great weizht to the statements
ir %:is document. Iievertheless, it protanly represents in general terus
the suhsitance of the discussion at the meeting

zolding ine reeu;hg was that Lord Egert n of .a.uon nadé

-

.2t nis righis as lord of the manor had been infringed by ¢
ereCtlon of a proteciing rail, Tce portion ol the mirute upen whick
My, Wicddicorhe rcolied is as follows:-

-

"y éiscussion ensued. It was concluded tzat the Heath belongzd =
the Freetolders of Knutsierd of wiom _c*d Tzerion was cne and this was
abundantly nroved by tae fact thai every piece of Common Land wiic
ked un to this time been alienzted zad “een done so by the Freesnolders
aré +he purchace money for such lands received by tien thus Jerming th
Taeholdiers Fund,

“It vwas a as Lord of ithe liancr, Lord Tgeriton had ri
on the Zeath which no cne else possessed and tne Free"older and
Commoners of Xnuisford were prepared tc respect these lznorizl rights
_to the fullest exucnt in any scheme whickh migat be carried out”.

“hat credence should be given to these 2ssertions in 1861 and 18383 that
the freenorce“ﬂ were the owners of the coznona and wastes of tae manor? I
do rot accept Ur. Herman's contention that they saould be dis eg arded because
they were asserticns by ihe freé“olderf in their own documens3 regarding their
oun rights. That cobjeciion is, in my view, v1uza,u‘ Ly the fac* t“at on

each occzsion trhe Lord Sgerion of ‘atton of the day or his agent .was present
at the meetiny and seemingly acguiesced in uhe frecholders' assertion of
ownership. On the other hand, I find it icpossible to accept these assertions
as correct statemenis of the legal position when they are censidered wiih tze
other evidence relasing to the disposal of parts of tie cormons and wastes

of the manor.

The statement in the minutes of 23th January 1388 that: “every piece of
Cormon land which had up to this time been alienated nad been done so by the
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Freeholders and the purchase money for such lands received by them thu
forming the Freceholders Fund” is not correct. The first such alienati
wihich there is evidence was that of 1806. Cn t2at occasion the purch:
money was held on trust for the Overseers of the Poor, the Freeholdars
Juné not having deen founded until 1827. Furthermore, con no occasien did
the Freeholders convey the land. On eack occasion tiie-lord of the manor
was a party to the conveyance, and, without going into the niceties of
conveyancing, the highest that it could e put in the frecholders' favour
was that the land was conveyed by them and the lord of the manor jointly.

A1l the evidence points to the alienations' having besn joint wventures
by the lord of the manor and the freeholders. The separate interests of the
parties would have been of little moneiary value by the begirning of the
nineteenth century, and the only way in which the freehold value in
nossession of any pari of the comnons and wastes could bhe realized would be
by joint action. Since this joint action would result in the produvetion of
a sum of money far in excess of tae toial whick the parties could have
obtzined separately, it would net be surprising if, instead of distributing
it among themselves (which weuld have necessitated tae proof of eack
freeholder's title), they applied it to some purpose beneficial to all

concerned. Tais they did in 1806 by holding the purchase meney in trust fer
the Overseers of the Poor and in 1827 by the foundation of the rreeholiers'
Fund, which has always been applied for the gererzal benefit of the inzabitants
f Xnutsford,

Javing administfered the proceeds freom sales of the comnons 2nd wacties
for a substantial time, it is perrzaps nof surnrising that the ;reeholders
came to regard themselves as entitled to dispose of the remaining commons
~nd wastes, which would auzgment ithe Freeholders' Fund, ané that the lord
of the manor, being willing to forego any pecuriary interest which he may
nave had in the matier, acquiesced in this view.

It seems Yo me that by 1861 the freenoldiers' position was such *hat they
were for 11 practiczl purposes in the position of owners of the commons and
wastes of the manor. It is trus that the lord of the manor had to Jjoin in
any conveyance, but nis agreement fo arny nronesed trancacticn had become
almest es fermeal as the Royal Assant to an Act of Parliament, save only that
ne had a voice in the matzer 2s being a freeholder himself, 3ut, alihougz

the freeholders had become de facto owners of the commons and wastes, I
carnot find in the documents so far censidered any ground for holding taas
the freehclders had ocusted the lord of the mancr frexm kis de Jjure cwnersiip.

Yowever, most of the documents so far considered related to parts of
the commons and wastes of the manor other than the Heath and therafore conly
tharow indirect lisht on the owmership of the Heath. Direct information as
to the Heath hrs to be sought in the other records relating to the Freeholders'
Fund :

With the exception of the missing Minute Book Jo.1, the records of the
Freeholders' Fund cover the whole period froa itis foundation in 1827 down to
toe present time. These records show that, after paying the administirative
expenses and the cost of renairs to the property held as an invesiment, almost

the wheole of the available income has been spent on the maintenance and
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of the Heath. In additicn cying for worlt on tnc lieznth, the

T t ]
Fund hos also paid the woges of 2 funciicnary, who tzs enjoycd from vime
o U ricus titles, such as Commorn Loolier and ieath Inzpecior.

The mirute books (most of which are written in . execradle hands) are
full of the detzils.of the day-to-dzy administration of the Heath, walckh i
would be tedicus to reproduce. luci of tae admiristrative work has been
‘cencerned wi<h the use of the Heatz by various orgenisations for the playing
ol orgarised gemes and for functions, suckz as sporis, feies,zand saows.

Suck organisations have anplied for znd obiained verzission from tze lord
0ol the manor ané the Freeholiers' Ceommiitee. In scms czses ize lord of the

manor has given his consent first, subject to the anproval of the Frzebolders!
Committee, ard in oiher cases vice verca. After the sale in 1639 the
Trecholders' Committeec granted permission, subject to the permission of

the Bank, and vice versa. Payment has not been demanded in all cases, bus
where there has Yeen any payment, it has been made to the lord ol lze manor
or the Zank,as the case may be. In particular, p2ymenis have been required
Tor toe erectiion of tenis. t is upon sucz paymenis taal .ir. Harman rell

as tze receipt of rents and profits by tae 3Bark ani iis predecessors in title.

To my mind, fhers ic nothing in ithis medern adzinisyrative hiztory waicn
iz irconsisient with tie continuance of tiae cvmersiis of ke soil of the
Heatr wita tze lordshin of the manor 2nd iis cconveyancs o the Zanln, Inizcd,
tie freenolders tihemcelves seex; to hzve taken *his view, Trhe minuic Locis
centzin a number of ststements regarding the rslali - a2 I
ard tke lord ol the manor. Cne of ize most emphaii T3
Trustees deied 5tk larch 1894, whic: commences: "T: :
Commen Land situcte in the tommshis ¢f fether nul d uotedly
Lord of tze lancr'". The current zinute hock coniains a numtar of relzrencas
tc the dicholcmy teiween the freenolifers andé the owners cf the Ircenoll ol
tie Heath, e.g. cn 1931 Ceicher 1631 and 9ta ilzy 1552, wnile en 2nd llay 1053
tiere was an exprecs siziement tZat "ihe Iresielcders aod no rijhis in clalzing
cazpensaiion Jor sudsidence as they were not tle owrners of the leaiz'". Iy
consrzst, the Jirsi assertion of cwrership by ithe frecholders in the curreny
mirute deok dees not eppear until 2Cih January 1967, when the guesiion of
segistirasion under the Commons Registraition Act 1985 was rzised,

Between this and the last previous reference to the quesiion of owncrsihip
in 1983 Dr. ¥Yalley had made tis discovery of the minutes of tze meaiing of

23%n January 1888, iaybe it was this which brouzht about the volie face on
tie part of the frecholéers. I so, it illustrates the danger irnerzni in
reading 2 deecument out of iis contexi. Once this decument is restored to i+is
context it becomes, in oy view, of very little mcment., I attach noc more
imporzance to it than I do to the statement by ir. L. Caldscutt, tze Clerk
to the Freeholders, in a letter dated 1332 Yarch 1914 that the lord of the
mancr is "alsec the Freehelder of the Common Land", or to tkav by ‘

ir. H. Caléccutt, nis successor in the Clerksiip, in a letter dafed 23rd lay
1930 that "the ¥nuisford Heatk is vested in Lord Zzerton of Tatton as Lord

of the llanor arnd the IFreeholders of Hether Xnutisiord".

Mnally, the follovwing modern documents contain asserticns as to tkhe
ovnership of the Heath:-
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12%h Tebruary 1940, iotice by ine Cnesnire Tar Agmiculiural Zxaocuvive
Committee concerning the cult:v ign ¢ itze Hezih adiressed to the
Treenoiders of Xnutsiord as owners.

12+th December 1940, Similar notice by ixe Cheshire Couniy Council addressecd
+o ire Cleri to the Freeholders' Committee.

gtn June 1943, Agreement © beiween t‘e Treeholders and the Commissicners of
5.%. Ylorks and Public Buildings for itze payment of compensaticn for laying 3
pipe line upon the Heatna.

25th Kovember 1943. Notice of taking of possession aclinowledged by the
Cierk %o the Freeholders as owner.

Jehadule of éordition of Heaih as at the date of recuisition., Cwners siaied
ta be: Lord of the Henor - Lord Zgerton of Tatton: Ynutzford Freenolders'
Coxm-utee. Sizred oy the Cle“k +o the Wreeholiders ard by the agent to

Lord ZTgerton of Tatton.

rﬁcn o: Tat:cn andi the
.
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175h and 19tk Jovemser 1952. Agreemenis We4meen Lord Toevihen of Taticn and
ine ilerseyside and orih Viales Zleciricity Scgard Soo the layirg of urdsrrround
cosles across the Heada. These agreoements have been coniinuad by The Ianl.

Consen* oy Lord Zgerion of Taiion to ihe plact
~iet Courcil of iwo eleciric ligzting sianiz?T

= -y 3 e L7, = 4 . - " - B A e
avleave from ihe Zark o the llerseysife uwrl .GTWA .L5L80
oY A ; PR O
layinz of an undarground cille on a2 S2ELo.

Tma =3t Suat can be said of
bJ LorC Izericen of Tatton on ize on
sserting o;ner:ﬂwn of the Zeath.
.sucr assersions of assistiance.
upen what recsoning sucn stauHJenus were
that Shey were not rreceded by an examind ion of all ttze L
with ihe assisiance of five ccunsel d;r:nH tze ccurse of eleven d

m, Widdicomhe uzgcé upen me that svhe Freeholders wad acied as ir they
were a corporation and that I ought to presume a lost grans, as in the case
of Tn re the Fresc Fishermen of Faversham (1887), 36 Ca.D. 329, or, in the
alternative, I ought io presume a lost grant to trustees for the Treelolders,
as in Haizh v. uest, [TB9§7 2 %,8.19. This I find myself urnable to do. T=
ohject of such presumpiions is to find a legal basis for waal Z2s in practice
heen done witihouv any appa rent legal basis. 4t is to explain ine -"eaﬁ 1caa1e.
There ic no roca for such presumpiions in a case, suca as tcte p
the evidence is exceptionally clear and detailed.

S
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For thece reasons I confirm the regisirzction.

Finally, I turn to the guestion of czsis, I nezrd shece dissutes 2t
the same tize as the COh-llC’l"g diszute o, 3/,/ 0 ené éismpuze Fe.3/5/i1
relating to t:ue *n-*ftr tion in tae ZRigais 3eciion of the Regiziter Univ.

In the dispute relating to rights of comrmorn I am confirming the »zgzisiration
with modifiecztions. I could deal with the costs in the dispuies sepz ately.
In thet event I should award cosfs to the Baxnk in the ownersihip dis es

and a;alnst the 3ank in the rights dispute. Since 211 or subsianii
all the evidence was relevant to both ownersaip and rizhis, it sezen
that the best way of dealing with the maiier is io ma2ke no order as i
as between the Freehclders and the Bank,

dowever, wien the guesiion of costs wss discussed before me the pariies
shared with me the disadvantage of not knowing wzai the ouucuge of *
proceedings would be. I shall, therefore, not malke any Jorzal order as So
costs at this staze. If the Ba K and the Freeholders do not agree {thei the
zatier cen be fairly disposed of in the manner indicoeted, I skall be willing
to bear furtiher renresentations as to cosis and then to mzle any order or
orders which may appear tc be proper in the light of such fuo-sher
rezresentations,

This leaves Jor consideration the position of ine Urban Tistrict Council,
The Ccouncil was concerned only to onpose the Zank's ownmercihip ragizsraiicn
ard not %o sugnori thai of the Freeholders. The interveniion of the Council
increxsed the 3ank's cosis to some externt, and I have it in mind that Iaic
siculd we recognised by the Counc&l s making 2 conirisusicn fowards She ceois
incurred by itz Sank. Since i% would gppear itzat he uo‘a1 cOSts are squslly
atiributable ¢ fhese censolidated disputes on in and the ziguss
dispute on the other (wita nothing cevarat conililictinz
cunersiip dispule I 3/3/10), Ty vresent view sackid may

gne-i:ird ¢f the ccsis incurred vy she Zank Zisputes on

COL“uj Court 3czle 4. T would certify tlis cr twWo councal
ard I would ziso direct that the Regisirar ax is net %o e sound Wy
the amounts anpearing in the Scale in respect of the items. r2ferred o in ihe
County Court Zules, Crier 47, r.21 (2).

I -am recuired by resulaiion 30(1) of 4he Cczmens Commizcisrers 2 sulztions
1971 to explzin that a person agzrieved oy this dscision as Seing erroncous

in goint ¢f law may, wiihin 6 weeks from ithe daie on which roiice of ihe

cecision is sent o him, require me %o siate a case for the decision ol ke
High Cours. :

r

Dated tris 215§tj1 day of January 1974
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