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COITWNS RIGISTRATION ACT 1675 Referencs No. 20%/2/524-525

In the HMatier of Gsld Gethan Cermon, ot Kevaerne

Cornwall

DrCISTION

Theze diswites relate to the registration at Entry No. 1 in the Land Sectien and
Entry No. 1 in the Rights sectlion of Register Unit No. CL 375 in the Register of
Common Land maintaired b the Cormwall County Council and are occasioned by
Objection Nos. X1250 arnd X1251 macde by Mr P A T:rlor and noted in the Register on
1% Novenmter 1972,

I held a hearing for the purpose of inquiring into the dispute at Trurec on 13 June
1873, The hearing was attended by Mr Gill of the Registration futhority, Mr B C
Peters, Solicitor, on behalf of the anplicants for registration of the Intry in the
Rights Section, Mr P A Tylor, and Mr F Gilbert of Counsel on behalf of the Nature
Congervancy Council, successors to Mr Tylor, who no longer has any interest.

The regisiration as cozmen land was madz in consequence of the apnlication to
register rights of commen, which was made by Mr Peters's clients, T N Jennings, W J
Jennings and T J T Jemmings., The rights ars claimed to be atiached to properiy called

Marchant Downs and are "io srase 24 head of catile or 24 pigs, to cut arnd take tuxf o-
c2at znd %o *ake wree lennings or Sorse, or furze, %Bushes or unéeryood" over the

wicle of the land in guesiion (Vihe Unit Lan@"), Obiection No. X1251 is on the grounds
tias the righis 4o not =xizi at all, and Cbjection Wo. 1299, on i:s groinds tlmat the

land was no%t commen land as thz da%e of rezistration.

2. TMarchant Towns comanrise lands of some <2 acres, the southern bomdar; of which
adjoins the noxiern bendar; of ihe Tnit land., B N Jennings held these lands under
an =0 rears lease granted in 1911 and the freehold was purchased by him and his two

sons / J and T J T Jennings in 1947, The Tendor was a Mrs 2 Kemnthorne and Tre
Converance dated 2% October 194% was of the lands "together with a right of commen
ovaer crolt land adjoining called €old Goihan Comzmon®.

in evidence x W J Jennings said that in 1920 when he was about 4 ears old he went tc
"Mazchant Downs where the family lived in a bungalow until 1935, yren the: zoved to
Pam=nporith. Thelr landlord was M Zempthowrmz, As lons as the wiiness can rermenter
ther grazed and ent furze on the Unit land - srazing was of catslz and scmetinmes nigs:
this was »arhaps once a nonth, tho gh less oTten since the move to Pewmentorih, and
ginze the war, onl- occasionall-s, if and when the were at Marchan*ts Doms. In
cresg-angrination he said that the Unit land belonged %o Mr Xemnihomme awd ther

graz

ed their ca%ile ovar e fields renzied fron him and over the Tnit land. They were
exercising their rights over what was M»r Kempthorndsz land - he did not know of other
ovmsrs of the Tnit land and had never heard it called Littls Trelean, “Men ther first
want to Marchants Downs 1% wag like the Unit land - heath and croft land. The rijgkts
were exerclised openly, without hindrance and without making anr pa;mient.

3. Mr M-lor in evidence sald that part of the Tnit land had been in his ownership -
the remainder he bouvght two eaxs ago: in the last 15 rears he had seen no grazing on
tne Unit land which he went on regilarl; in summer - once or twice a weel - though
rarel;y in wi nter.

Mr Cilbert produced a Conveyance dated 10 November 1925 whereb; Sir Cadrtenar Vyvyan
conveyed on sale to a Mr M P YWilliams, various. parcels of land in the aras including
the Vendoz's undivided B&s~f= in the piece or parcel of land called Little Treloan

C: mon. On the plan attached to the Conveyance Little Treloan Commien is plainly #=e
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tie Unit Land.

4, Mx ] J Jemnings's evidence as to gzrazinz and
»y

. cutting furze on tihe Uni® lané wac

10t serioisly challenged by MIr Gilbert and T accexnt what the wiinzss said, Mr Gilher+!':
submission was %that the Jennings were exercising righis over land though* to belong *o
treir landlerd !M» Kempthorme, which in fact it d'd not - that is, they were exercising
the »izhis b nistake thinking ther derived them from Mr Kempthorne, '

Ir Peters put his claim on the basis of acquisition of the rights b prescription, or
ernativel; by virtue of the express srant in the Converance of 1945, '3 to tre

-ter,as far 25 the wording "together with a rizht of common ....." is concerned
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it is not clear whether this puporited to te a grant by the Vendor Mrs Kemp*horne over

land - the Unit land - which she omdl, or an assignment by'@g$of an existing right

over the Unit land. Tither wa;” it covld in itself hardl; provide satisfactor, prool
e

e ix
rignts claized since the nature of the right of common is left unspecified and
mneeriain and the title to grant or assizn it is not established. The claim by

preserintion is in m » oninion adeguatel: made out.

As regzards Mr Gilbert's submission, I find it was the case that the Jennings mistakenly
tho:ght they were exercising their rights over other land belonging to their landlord
M Xempthorme., IF this had been ithe case *hen a right of common covléd not have been
acoiired b prescrintion, £l nce a claim b pregseription must be a clain in favour of
the guner of fmo freelpld of fhe donirnant ismenens (Marshant Dovms): and it is not

negzitia for that owmar (Iv Harmptliorme) f2 have the right over land which k2 alse owmz.
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3% D - and on the Jonverznze of U5 llaventer 19235 Shis apozars to be
Tra zazs = tha Unilt Tempiloma's but that of zome other jerson, T do
ncs gee wrr the miziziz o Tne Jemminss as fo the ovmerchio vitiaites an ofiervise
valld zlainm fo rights b owmeecxiniian, The basgis of oprescripition iz acguiescentehy ths
tme2 ounsr and the corragnonding magrivamenis that the iger ghotld rnot have Yeen by
Tarze or recret or bs nermission &2 not involve a furiler reguirement that the narsen

e e under no zis*ake as %o who ovme the servient tenement (&7

“tiles (1851) 17&n D 535),

T zhenld 2dd that M Gilter® did not sesx to modif:- the vizhis as r:zistered, and in i
r2glf T ogonfizm he resictrmation 2% Dmir- Voo 1 in Toth the Land Seciion and the Righ«
Zactlion,

w0

T az mormired b memmlation 30(1) o7 +ie Commons Commissioners Bemilations 1971 to
2 i int At

“hat a nerson azxlewved T thiz decision a2g beiny errcnects in moint o

ma.c, within 5 weeks fren the fate on Lol tice of thiz decision ig gent %o hin,
rrriire me %o state a2 case for the dscils £ the TZigh fourt.

. Aﬂo‘. 6:62&:'. a~a
Dated 1972

Z/WM

Commons Commissioner



