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COMMONS REGISTRATION ACT 1965 -
Reference No.6/0/22

.

In the Matter of River Bank,
Rovewalk; Kea, Truro, R.D.,

Cornwall.

DECISTON

This reference relates to the ouestion of the ownership of land known as
River Bank, Ropewallk, Kea, Truro Rural Distriet, bein:s the land comprised in the
Land Section of Register Unit No.V.G.61l4 in the Register of Town or Village Greems
maintained by the Cormwall County Council of which no person is registered under
section 4 of the Commons Registration Act 1965 as the owner.

Followins upon the vublic notice of this refarence, claims were made on
behalf of the Rizht Homourable George Hugh, 9th Viscount Falmouth in letters dated
the 16th and 19th May 1972 from his solicitors and on behalf of Mr., J. T. Nieholls
in a letter dated the 17th Mar 1972 from his estate agents and a let*er dated the
19th May 1972 from his solicitors. No sther nerson claimed to be the freehold owner
of the land in questicn or to have information as to itz ownershkip,

I held a hezrinz for the purpose of inquiring into the mestion of tha
ownershir of the land at Truro on the 13th July 1972,

it thz hearing Lord Frlmouth was represented by Mr. J. B. G, Holt, solici*or,
of ilessrs. Hancock % Lawrence o< Trure, and lMr. J,. S, llicholls was »epresentad by
lir. 2. ', Honey, solicitor, of Messrs. Sitwell, Money & Murdoch also of Truro.

In the course of the hearing Mr. Monev on behalf of Mr. Nicholls said that
Mr. Hicholls dis cotmowclaim to be the owner of the land.

The land comprised in this Register Unit (if recard be had onlvy to the
Register map; s to this see below) consists of a stone built quay (''the ‘uay')
which orojects northwerds from the shore line into Calenick Creek and of a strip
of land ("the disputed strip") comsisting for the most vart of oaken connice. The
disruted strip is part of a wood, ("Trethowell Wood'"}, having an area according to
' the Register map, of 5.030 acres. The disputed strip is bounded on the north for
the most part by the shore line to the west of the Quay and for a comnaratively small
part by the {{uay and bounded on the south by a track which crosses Trethowell Wood
and leads to the Juay. '

Mr. Holt said that there were three questions for consideration: (i) who
owns this land; (ii) whether the land can be registered as a village green; and
(iii) alternatively whether by reason of the registration particulars beins so
inaccurate, this particular registration can stand.

As to question (i), I heard evidence from Mr, M. H. Maydew, who is and for
the last twelve years has been the Semior Agent of Lord Falmouth (hereinafter called
"the Claimant") and from Mr. Holt.:

The Quay is a stone built revetment to the River; it was originally used
(Mr. Maydew thousht) for bringint to land stone for burning in a nearbr old lime
kiln (shown on the Register map), but it has.not been so used for at least the last
12 yeers. Trethowell Wood was formerly of great value for rinding (taking the bark
" of the trees for tanning purposes), but now only one person does ‘this.
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Mr, Holt in his svidence produced an abstrnct dated 1955 of the title
of T.H,J, 8th Viscount Fdlmouth to certain parts of the Cornwall Estate settled
by the will of the 6th Viscount Falmouth which abstract commenced with a vesting
deed dated the 20th January 1926 and an abstract intemded to be curremtly dated of
the title of the Claimant which continued the 1955 abstract. He produced a
statutory declaration made on the Sth May 1955 and the conveyance and vesting deed
dated the 24th March 1956 (being documents abstracted);.these were held by him on
behalf of thé Claimant. The title as shown appeared to me regular; it related to
a large area of land and was generally accepted in the neishbourhood. I conclude
that the Claimant is the owner in fee simple of the part of the Cornwall Estate
referred to.

The land comprised in this Register Unit as appears from the Register map
consists of (i) Ordnance Survey No0.2939 which No. has an area of .113 acres comprises
(possibly only includes) the Quay, and (ii) (possibly, as to this see below) part
of Ordnance Survey No.2984, which No. has an area of 5.030 acres and includes (possitl
ths disputed strip. Mr. Maydew in his evidence produced: (i) and (ii) two leases
dated the 22-diuzust 1798 being lemses for lives by the then Lord Falmouth to R.A.
Deniel of 150 acres 2 roods 83 perches, (iii) a tithe award dated 1346 showing the
Earl of Falrouth as the owmner of quay Mo.3074 and wood No.3075 shown on the annexed
nmap, (iv) a manor record entitled "Lord Falmouth's Istate relating to the Manor of
Blanchland which showed 149 acres 2 roods 33 perches as having been let to 2. /. Nani
end being in hznd in 1866, (v) and (vi) Ordnonce Surver maps Adated 1880 and 1307
and (vii) a terrier book amparentl: nremared for estate duty purnoses on the dezth
of the 7th Viscount., These documents were either from the muniment room of the
Moimart or held on his “ehalf in M». Mavdew's office. The schedule to the atove
mentioned stztutorr declaration of the 5th ilay 1955 and the schedule to the conveyanc
cnd vesting deed of the 24th March 1956 included amonz rumerous other picces of land
thereir described Ordnance Survey numbers 2939 and 2984; I was a2ble to identify
these with the “uay and wood referred to in the tithe award and terrier book.

On the evidence ns outlined -bove I am satisfied that the Claimant is the
ovm~r of the land shown on the Ordaance Survey mep H0.2939 (thz Suay) and Mo.2984
(Treth~well ‘‘ood) and ~ccordingly is the owner of the land ccmprised in this legister
Tni% whether or not the land so registered includes the disnuted strin.

On quastions (ii) and (iii) Mr. Holt relied on the matters set forth in the
following three naragraphs.

The Lard Section of the Register so far as relevant is as follows:-
"20 Hov 1967 (date of entry). The piece of land called River Bank, Ropewalk,
containing 0.113 acre or thereabout in the parish of Kea .,... numbered 2939 on
the ordnance map ..... of that Parish, as marked with a green verge line inside the
boundary on ..... the register map ..... Registered pursuant to an application seeee
made 10th July 1967 by the Kea Parish Council ..... The registration being
undismuted become final on lst October 1970." The Register map includes the
disputed strip in the land marked with a greem verge line, but as appears from the
above quotation, the entry contains no reference to Ordnance No.2984,

A letter dated 6th July 1972 from the Kea Parish Council addressed to the
Clerk to the Cormons Commissioners which after referring to this Register Unit,
(so far as material) was as follows:= "It has been estoblished, to the satisfaction
of this Council, that the above piece of land is in the ownership of Viscount Falmou-
Tregothan, Truro, and accordingly the application made for registratior as common
land is withdrawn'. '
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Further evidencerby Mr. Maydew which (in effect) was:i- 'Mv assistant,
Mr. Carter Lewis, went to County Hall, Truro to search the Register of Footgaths
and ke told me that no footpath to the Quay was registered there. I have no
knowledze of any public right of way on foot or otherwise to the Quay from the
public road from Calenick to Porth Kea (beinr a public hishway south Trethowell
Wood). I am not aware of any customary rights of the inhabitants of any loerlity
‘to indulge in sports and pastimes on the Quay or the other part of the land
surrounded by the green verge line. I am not aware of the inhabitants of any
locality having indulged in sports or pastimes as of risht or at all at any time.
Sometine in June of this year I met a member of the Kea Parish Council, Mr. P. J. May,
and informed him that this was Lord Falmouth's land and I heard =2s a result of oy
discussion with Mr. May that the Kea Parish Council met and their decision was to
withdraw and I had a letter from the Parish Council to this effect., Mr, May told
me that after the meeting of the Parish Council that in fact they had registered
the Quay as village green on the grounds that no one claimed owvnership of this area.
Mr. May gave me no other reason. The area of the Guay, meaning Ordnance Survew
No.2939 treating such No. as bounded on the south by Trethowell 'Mood, that is as
bounded by a line which continues the high water merk where it exists east and west
of the green verge line (on the Register map) is in my view .113 acres, as*stated
on the Rerister map. This ,113 acres could not include the rest nf the land
(meanine the disputed strip) also on the Qegister map surrounded by 2 creen verce
line. I would estimate the last ar~a to be about twice that of the “uay, sAv 2
qurrter to a third of an acre."

tir. Holt exzlained that those acting for the Clairmznt had before the
lst Cctober 1970 searched the Rerister of Cemmon L-nd kent under the "¢+ by the
Cornwall Count~ Council for the nurwose ~f discoverine whethar any land of the
Clzimrnt hnd been registered, bnt it had ot occurred to them to search the Rweister
of T~vm or Villaze Greens for the same nurpose. He contended as regards "ue~tion
(ii) that I should direct the Connty Council to cancel the whole of the recistration
auoted above or alternativelr as recmrds question (iii) Airect the County Covmeil
t2 redraw the sreen verge line on the Regis+»r map 50 thot it included only the
“ucy which was, as explained in the evidence of ilr. Movdew the only rart which could
»ronerly ba described as "containing 0,113 acre or as "numbered 2939 on the

orfnance nan',

In my ovinion-I have no jurisdiction as contended an behalf of the Claiment
as regards question (ii) in relation to this lznd on this reference or =n™ other
reference which could now be made to me, to consider whether this land ought or
oucht not to have been registered as a town or village green. The jurisdiction
of a Commons Commissioner to consider whether land is or is not properly registered
as a town or village green is, I think, by sections 5 and 6 of the ict limited to
registrations to which an objection in accordance with the Act hzs been made
(no such objection has been or can now be made by the Clairant); a Commons
. Commissioner has, I think, no jurisdiction in respect of a registration which has
become (as this registration has become) final under section 7 of the Act.

In my opinion I have no jurisdiction as contended on behalf of the Claimant
as regards question (iii) either to rectify or direct the Cornwall County Council
as registration authority to rectify the Register by deleting the disputed strip
or to declare that the registration on its true construction does not include the
disputed strip, No such jurisdiction is by the Act or any regulation under it
expressly conferred on a Commons Commissioner. If on a reference under section 8
it is necessary as a preliminary to determining ownership to identifvy the land
which has been remistered, a Commons Commissioner has, I think, implied
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jurisdiction for this purpose to resolve any ambiguity there may be in the Register;
this I did in my decision dated 10th May 1972 re Allen Green reference 16/U/8, But
in this case, because I am satisfied that the Claimant is the owner of the disputed
5trip as well as all other the land comprised in the Register Unit, it is not
necessary for me to determine whether the disputed strip on a true construction of
the registration is or is not registered under the Act as a town or village green.
By regulation 36 of the Commons Registration (General) Regulations 1966 a

- registration authority (in this case the Cornwall County Council) are in the
circumstances set out in the regulation required to correct errors or omissions in
any register; in my opinion I have no jurisdiction either under the Act or under
the Regulations to review any decision the Cormwall County Council may have made
or oay make under this regulation.

Accordingly I decline to consider questions (ii) and (iii) raizsed as above
stated on behalf of the Claimant.

I should perhaps record that if I had jurisdiction to consider either of
these two questions I should, having rezard to the terms of reference to me (Form 37)
and of the public notice of the reference (Form 38) consider that express notice
of my intention to exercise this jurisdiction should be eiven to the wegistration
authority ani tc every concerned authority and also record that if I crncellad the
recictration as contended as regards question (ii), it would, I think, follow thet
I could not properly direct the Cormwall Covnty Council to wezister the Cl-imant
as ovmer.,

As I am ~g2inst the contentisns made by the Claimant as rerards question
(ii} amd (iii) ard 2m satisfied (os above sizted) th=t *he Clzim~nt is the owmer,
I snall, in =sursuance of section 8(2) of the ‘ct direct the Cormwall Coun*vy founcil,
a3 Tegiztration authority, to rerizier the CTlaimant the Rt. Ilon. Georre Hurh, Sth
Viscount Falmouth ~g the owmer of the land.

I »m recuired by resnlation 30(1) o7 the Commons Commissioners Reculations
1970 to exrlain that a nerson a2ngrieved br this decizion as bein; erroneous in
roirn% Af law 7w, within 6 weeks from the date on whichk notice of +th~ decizion is
gert to nim, recuire ne %o state a2 c¢-se for the decision of the Hizh Court.

Sated t'his- Iéfi day of Oci”w 1972 _
oL - . K&C(Lﬂ. .

Commons Cormissioner.




