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‘COMMMONS EEGISTRATION ACT 1965 . ' Reference Nos 262/D/3-10 incl
- ' 262/D/13-17 incl.

In the Matter of Coniston Fell, Dunnerdale Fell,
Seathwaite Fell and Torver High Common, in

- Coniston,Duddon and Torver Parishes, South
Lakeland District,Cumbria

DECISION

These eight disputes relate to the registrations at Entry No 1 in the Land
Section, at. Entry Nos 1 to 47 inclusive and 50 to 58 inclusive in the Rights

‘Section and at Entry Nos. 1 3 and 4 in the Ownership Section of Register Unit -

No CL.29 in the Register of Common Land maintained by Cumbria County Council,-

and are:occasioned by Objection Hos 54 55 56 and 58 made by the National Trust
and noted in the Register on 4 December 1970, by Objection No. 387 made by the
Youth Hostels Association and noted in the Register on 13 July 1972, and by

the registrations at Entry Nos 1 and 3 in the Ovmexrship Section being in conflict.

I held a hearing for the purpose of inquiring into the dispute at Kendal on
25 April 1973. At the hearing (1) The National Trust for Places of Historic
Interest and Natural Beauty (in eddition to being Objectors, Rights Section
Entry Nos 41 42 43 and 44 were made on their application) were represented by
Mr A A Yhelan solicitor of Pattinson and Scott, solicitors of Windermere, (2)

 IMr Geoffrey Horris as one of the executors of Miss E J Cheetham (Ovmership No.4

was mace on her application jointly with Mr C H Cheetham) attended in person,

ke being a solicitor of Gatey Heelis and Co., solicitors of Jindermere, and

Mr William Janres Taylor of Pine Lodge, Pannet Hill, Millom (the other executor of
Miss Cheetham) was represented by his co-executor Mr G Norris (3) Youth Hostels
Association of England and ‘fales were also represented by Mr G Norris, (4)

r John Edward Robinson of Hewton Farm,Lady Hall,:'illom who is Hon Secretary -
of “alna Scar Conmoners issociation, was as such represented by Mr = W Huck,
solicitor of Thomas,Butter and Son., solicitors of Broughton in Furness, and (5)
the linister of Agriculiure,Fisheries and Food (in relation to the Forestzy
Comnission, Rights Section Zntry No 3 wes made on his application) was
represented by lir'R Turner,solicitor in his Legal Department.

The land ("the Unit Land") in this Register Unit is a little more than J niles
long from southwest to northeast and of variable width being for zbout half its
length (the northeast part) zbout 3 or 4 miles wide and for the other half
generally a nile or nore wide., TIn the Rights Section there are 53 entries being

of various rights of grazing; some of these IZntries include, turbary and/br a right

to cut and %zke bracken, and two of then,(ilos 48 znd 49) nave been avoided in
conseguence of decisions dated 19 Dacember 197%Lmade by the Chief Commons Commissioner,

The grounds of Objection Ho 54 (ﬁational Trust), being the only .objeciion to the
Land Section registration ars: "th2 land haiched blue and hatched green on the

" atiached plen was not common land at the time of registration"; the grounds of

Objection Y¥o.33 (Nationel Trust) o Rights Section Entry MNos 4 15 17 19 23 30

31 and 40 ars: "that the above mantioned have no rights over the parts of the
fell shown on the attachad plan and verged red", The land so hatched blue ("the
Coclley Beck and Dale Head Arez), the land so hatched green (“the Tilberthiaite
Arz") and ths land so verged red("0/38 Morth Area") are each about 2 miles long



fron southwest to northeast and together form the northeast part of the Unit Land.
By Section 5(7) of the 1965 Act, Objection f0.54 is treated as an objection %o

a2ll the Rights Section Entries. However at the beginning of the hearing Mr 'helan
said that the National Trus:t would have no objection to my confirming all the
Rightsz Section Entries so far as they relate to any of the land other than the
Cockley Beck and Dale Head Area, the Tilberthwaite Area, and the Q/58 orth Area.

Mr lorris said that Objection No.387 (Youth Hostels Associayion) was withdrawn.,
It be2ing agreed that ownership was relevant to the Land Seciion disputes, I at the
saze time considered the Ownership Section Entries which are:-

1. Of Mr R M Moser, the land within S-E-O-T and southwest of U-W, that

is of the part of the Unit Land northwest, west and southwest of Coniston

including part of the Ti berthwaite Area, such part being an- approximately
triangular piece with sides of about % % 4 of a mile long at its east end

and some comparatively narrow strips along its southeast side.

2. Of the Crown Zstate Commissioners, the land in Torver (not in gquestion in
these proceedings),

3. Of Sir William Pennington-Ramsden, the land east of D-J,north of J-DI-EL
tozether with part lying north of FI-X-GT and south of PI-HI-Gl - that is the
Q/ES Zorth Area and a comparatively very small piece along the sou‘huest
Soundary of the Tilberthwaite Area and within the Yoser registration.

L. X CH and Misg B J Cheetham of nearly all the rest of the Unit Land, that

is Including the Cockley Beck and Dale Hezd Area, but not includirg any land of wvhich

XIr loser or Sir Y Penningion-Rzmsden arc registered as ovners and no% including

either the Tilberthwaite Area or ihe 0/58 Horth Area.

- Q
Only Zoivy Nos 1 and 3 (Mr Moser and Sir W Pennington-Ramsdan) are in conflict,
Zntry Yo 1 is also in issue so far as it couprises part (in relation to the rast
of Znir, e small part) of the Tilberthwaite Area. Entry Yo 4 is in issue as
r2z2rds the Cockley Beck and Dale Heoad Aresa.

In supsort of the Cheethan ormership claim, Iir Norris produced 2 conveyance datad
Zacenber 1903 by which iirs T i1 Rawlinson and others conveyed % T
d Higs T J Chaefham wers

11
the Tuddon Hall Zstata, Tt was not digputed that Mr C H an
25 113 successors the owners of fhae Istate,

=]
: C F2brnary 1975 ani
stz disd on 12 Februory 1977 and that Mr Norr

r exesutcrs.

]
ry
0]

Mz srzis raliad on +ha2 following words in the second rart of the 13923 conveyance
schadnlas-
":LL THAT the Manor or Lordship of Dwinerdale-with-Seathwaite in the Comnty
of Lancashter containing... (10,255) ... acres or thereabouts boundad on ihe
2xtreze noxrth by the Three Shirs Stone at Vrynose, on the West b the River

Zuddon for uswerds of ten miles..."

3
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The Cockley Beck and Drle Head Area is bounded on the east by the River Duddan
and at its north corner is the Three Shire Stoné with the result (so Mr NMorris
‘contended) that the propriety of the Ownership Section registration at Entry No.d
1s established. He did not object to the Land Section rezistration of the Area.

Against the Cheetham ownership and against the Cockley Beck and Dale Head Area .
being common land at all, Mr Yhelan produced: (1) a conveyance dated 24 April

1929 by which Mr A R Thompson conveyed to the National Trust, Cockley Beck .

“Farm "together with all commons, common of pasture... belonging ... all of which...
prenises with the Fell belonging are for the pruposes of identification only...
delineated and edged red on the plan annexed", and (2) a conveyance dated

16 May 1929 by Mr J E Broo@%bank to the National Trust of Dale Head "all which...

. Premises are for the purpose of identification... delineated and edged red on the
plan annexed hereto", (3) and (4) some abstracts dated 1923 and 1929 of the
earlier title. The plans on the %wo 1929 conveyances includef(about half in;eacbb-
all the Cockley Beck and Dale Head Area. :

. whe ) : '

Mr A J Lord, is now and has been since 1958 the Regional Agent of the National Trust
for the region vhich now comprises Cumbria, said (in effect): Yhen he first came to
the Region the lands comprised in the two 1929 conveyances were let as one tenancy
and since then there have been three other tenants, 211 of the same lands,
described in the tenancy agreement by reference to a plan which was a combination
of those on the two conveyances (one tenancy). The land so let comprised intake-
lands enclosed by walls (such lands being different from the unenclosed Fell and

. not fomming part of tha Tnit Land) and Fell Zand (now part of the Unit Lard but

- objected to). He had always regzrded Cockley Beck and Dale Head Area as a "freenold
fell”, (meaning it was included in the tenancy like the intake land); the area was
included in the acreage mentioned in the agreenent as being let. In the maps
publicly issued by the National Trust of land owned by them, Cockley Beck and
Dale Head area were, included in their ownership, He could only think of one
occasion on which Cockley Beck Farm and Dale Head Farm were treated differently:
he had after discussion-with, and at the request of the Walna Scar Commoners
Association regzistersd the right of common enjoyed by the tenant as attached to
Dzle Head Farm and not to both Cociley Beck Farn and Dale Head Farm (see Rights
Secti;n Intry No.44 relating to a right over the part of the Unit Land to the
South), - : :

Mr Turner said that the Hinister had no objection to the Land Section registration
being modified in accordance with Objection No,54 (Mational Trust).
1

Although in relation to "the fell" +he April 1929 conveyence is not happily
expressed, as T read it, the land thereby conveyad freehold includes 211 the land
delincated on the plan and the words "the fell" refer to land not so conveyed ‘over
which the parties thought theore mignht be rights of common; although both the 1529
conveyances are evidence that the Mational Trust thereby acquired zn unincumbared
reehold to the Cockley Besk and Dale Hea irea, contra, ths 1903 conveyancs is
evidence that the successors of ifr G H Cheetham ars the freehcld ovmers. I
carmot I think resolve this conflict merely on %he conveyances; considerad by
themselves, thers is nothing to choose between then,



Ls Mr Yorris pointed out the Three Shire Stonz mentioned iz - the-1903 conveyance

is an important landmark and it would be natural to expect that the Manor showld
extend up to it. But thers is no reason why some person would not acquire
possessory title adverse to the Lord of the Manor, Althoush I am not, I think, entitled
to 2ttach importance to what lir Lord said about the Fell being "freehold", on his
evidence I find that the Cockley Beck and Dale Head Area was let with the farm and
that the National Trust have received rent from it since sode time before 1958, I
have no evidence ‘that anyone as successor of ir G H Cheethan has received any such
rent or received or done anything in respect of the Area, Balancing the
conflicting evidence above summarised as best I can, my conclusion is that the
ownership of the National Trust is established and that of the successors of

'Mr € T and Miss E J Cheetham is disproved. As to the Cockley Beck and Dale Head
Arez being comnon land within the definition of Section 22 (1) of the 1965 Act,
the 1929 conveyances are some evidence against., No evidence was offered a2t the
hearins that the Area was subject to any rights of common or of it being of a -
Ranor in any way which could now be relevant. I conclude therefore that the Area
should not have been included in‘the Land Section registration,

As rezards the Tilberthwaite Area, in support of Objection No.54,. Mr “helan
procduced a conveyance dated 6 October 1920 by which ¥Mrs H B feelis conveyed to the
National Trust Tilberthwaita Farm, which expressly included Tilberthwaite Fell
T7772. 3r.2p., bveing land which by reference to the plan annexed I identify with
the Tilberthwaite irea. He also produced a conveyance dated € December 1938 which
contzired words indicating that lands in or around Milberthusite were the sudject
of 2n award dated 17 April 1858 for the enclosure of Tilberthwaite Fell., I Fuck
s2id that the Commoners Association accepted that the Tilberthwaite Area was not
co==o2 land, In the absence of conira evidence, I conclude that this irea too,
‘is in ihe ownership of the National Trust and should not have been included in the
Land Zection registrztion.
Accoriingly my decision'as rezards objection tfos 54 55 and 55 is that they all
wholl; succeed,

is rezards the 0/58 Moxth ireaj;- At Righis Section Eutr Mo, 41, a rignt zcnad
¥a Fell Fost Faxm, Little Lengdale {fo the norsh of the Uait Land) has o
ist 4 application of %he Mational Trust., The substance of in
22 - the 0/53 Iorth Area is distinet from the —est of tha T Lend
Pennington-Raiasden Zstate, and aca rdingly the ozl rizht of commom
over/ii rmust we attached to lands which we on the Danwdsla sids of

T egzxd to thig,oral evidence was siven oy iw 2id (
The “inlne Sce2x Commons issociztion was formad on 2 ongi
rer3nnz intercsted in registering common rizhis on Seathua
Zells, TJoniston Fell a=d Torver Hish Common: thers S.
thelir zexobers are concerned with the registrations o,

T2 fgsociation concades that ihe Cimership is corx e £ &3
zssocintion ars concerned with the remainder of the . e nld n
aytody other than the Fatioral Trust who could have common rights over th
Arzz.  In th2 absonce of any evidence to the contrary ny dzcizion iz that

Mo, 5% uholly succaeds. :



-

The grounds of Objection No.357 (Youth Hostels) indicate that it was intended to
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relate to a small area -of land on which there is or was a Youth Hostel, As the objection

was withdrawn, my decision is that it wholly fails. There remains only the conflict
“between the conflicting Owmership Section registrations at Entries Nos 1 and 3

(Mr Moser and Sir W Pennington-Ramsden). This conflict relates to a small piece
within the area FI-X-6I-HI-CI. At the hearing I understood the fell in this area
is very rough and it may be of little consequence who is the owner. The area is
detached from the rest of the land comprised in the Pennington Ramsden ownership
Tegistration, and cannot therefore conveniently be owmed with it; in the absence

‘of any other evidence,my decision is that the confllct should be resolved in. favour -
of Entry No 1 (Mr Moser).

Por the above reasons I confirm the Land Section regisiration with the modification
that there be removed from the Register the land shown hatched blue and hatched
green on the plan attached to Objection No.54; I confirm the Rights Section
registrations at Entry Nos 1 to 47 and 50 to 58 with the modification as regerds
those at Eniry Nos 4 16 17 19 23 30 31 and 40 that the rights thereby registered
do not extend over the land shovm on the plan attached to Objection No 58 and
- thereon verged red and as regards all the said registrations with the modification.
‘necessarily consequential on the removal from the Register of the said Objection
No 54 land; and I confirm the rezgistration at BEntry Nos 1 3 and. 4 in the Owvnership
Section with the modifications; as regards the registration at Entry No 1 that
thare be removed from the Register so much of the said Objection No 54 land as is
comprized therein (being the part thereof referred to in Ovjection No.56), as
rezaxrds registration 2t Entry Mo.3 that there be removed from the Register so much
of ths land cemprised thsrein as has been registered a2t Znixry No 1 as being in
the ovmership of Mr Roger Illichazel lioser, and as regards the registration at Entry
o 4 that there e rezmoved from the Reglster so much of the said Objection o 54
lznd as is comprised therein (beinz that referred to in Object 1on No.55).

I a1 required by regulation 30 (1) of the Commons Commissioners Regulations 1971
to explain that a person agsrieved by this decision a3 being erroneous in voint of
lawr may, within 6 weeks from the date on which notice of the decision is sent to
hin requirs me to state 2 case for the decision of the HIsh Court.

Dated this felf  day of Teky 1978



