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COiMONS REGISTRATION ACT 1965
Reference No 262/D/269

In the Matter of Little Asby Common
(or Little Asby Scar), Asby, Eden
District , Cunbria

DECISION

This dispute relates to the registrations at Entry Nos 1, 2, 3, 5 to 15.
inclusive, 17 and 18 in the Rights Section of Register Um.t No. CL 105 in
the Register of Common Land maintained by the Cumbria (formerly Westmorland)
County Council and is occasioned by Objection Noe. 2/287 made by Mr Cllfford

) Wa.tson Sayer and noted in the Register on 11 August 1972,

I held a hearing for. the purpose of inquiring into the dispute at Penrith

on 1, 2 and 3 July 1980. The registrations in dispute are summarised in

coluans (1), (2) and (3) of the First Schedule hereto. The persons concerned

to support the rights registered at Entry Nos. 1, 2, 5 to 9 inclusive and

15 (or some of them) were, as stated in column (5) of the said Schedule,
represented by Mr J B Owen, solicitor of E& A Heelis, Solicitors of Appleby;

the persons concerned to support the right registered at Entry No. 11 (or some of
them) were, as similarly stated, represented by Mr HSnow legal executive with
Arnold Greenwood & Son, Solicitors of Kendal; and Mr Sayer as Objector and The
Vlatson Sayer Property Company Lide. as owner (1n accordance with a decision dated
5 June 1980 of the Chief Commons Commissioner under Reference lo. 262/U/279) were
represented by Mr P Kershaw, solicitor of Kershaws Solicitors of Penrith. o
person concerned to support the rights registered at Entry Nos. 10 and 12 attended
or was represented.

The registration in the Land Section being undisputed, is now final. The
grounds of the Objection are:— '"The rights do not exist at all'.

Before any evidence was ca.lled,.-‘ Mr Kershaw said that the Objection is not
against the existence of the rights but against their extent. Mr Owen said ,
that this was the case his clients had to meet, was not known to him before
that day (1 July)e. Mr Kershaw then outlined his case substantially on the
lines as put by Mr Ayers in his evidence below summarised. I said that subject
to Mr Kershaw sulmitting in due course amended grounds of Objection in
writing, I would give leave for the grounds to be amended in accordance with
the case as outlined by him, reserving all questions of costs for later
consideration at the hearinge.

In the course of his opening speech, Mr Kershaw said that the rights of
‘ﬁlroary and estovers were accepted, so I could confirm these rights where
registered at Entry Nos. 3, 9 and 10 without any modification. IMr Owen

on behali of Messrs Raine said that the right registered at Entry Mo. 14
wes withdrawn, so that I should refuse to confirm it. It was agreed that
without prejudice to any question there might be as to the burden of proof,
Hr Xershew snoqulc"'l his evidence first.



‘For the Objection, orel evidence was given by Mr Alan Ayers, chartered surveyor
of Darlington about the land in this Register Unit (at this hearing veriously
called "Little Asby Common", "Little Asby Scar", "the Common" and 'the Moor").
He said (in effect):= It is a moor extending to about 1,223 acres enclosed

by stone walls; it is crossed by highways with cattle grids; the level of

the Moor varies between 800 and 1,200 feet atove sea level; there is a good
deal of outcrop stone and a comparatively small area of heather. He had
considered the Righis Section of the Register. Translating the grazing rignts
‘claimed into terms of sheep only on the basis of 1 horse equals 5 sheep and

‘1 cow equals 5 sheep, and excluding the Raines claim (Entry No. 14) now
withdrawn, and not counting alternative claims (eg at Entry No. 3 he counted
the claim as 165 sheep and at Entry No. 7 he counted 210 sheep), he calculated

- the claims-altogether amounted to 2,395 sheep. Although the carrying capacity —

of moors vary, more than 1 sheep per acre (that is ewes and followers counted

as one) is excessive; therefore a higher mumber is likely to lead to excessive
-grazing and therefore is against the interest of the freeholder and the
commonerses 'The freeholder is of course principally interested in the shooting,
but he has responsibilities as freeholder although they would be hard to
define". His opinion of the Moor is - that 1 sheep per acre is about right;

it might carry a little more but not very much more. Registrations at the
present figure would be about 1.95 sheep per acre. He instanced his experience
of other moors of which he had knowledge, the stocking rates one of which was
originally 1% later reduced by an 14th, and the other was less than 1 sheep
per acre. In his view it would be for the benefit of the commoners to have

the grazing rights reduced to that sort of levels

On being questioned Mr Ayers said (among other things):— The shooting is
in hand; although he had no information about the bags, it is of value
(a value limited by the size of the loor). When he inspected the loor he
considered that it was Yhard grazed" and “pretty close cropped"; he expressed
sone doubt about *he applicabilit;” of the expression "over grazed";
although there had been a hard spring, the grass when he saw it might be
expected to come one As to his use of the expression '"hard to define",
he thought that over many grazing rights might lead to difficulties which
. the freeholder might be drawn into in some way. He had not been informed of
" any agreement reached in this case between the Commoners.

For the Coomoners oral evidence was given by lir John Peter lerrett, charsstered surveyor

of A Hogarth and Son of Kendal in the course of which he produced statements
(prepared by himself) describing the Common and the lands to which the rights .
registered at Entry Nos 1, 2, 3,5 (including 17), 6 (including 18), T, 8

and 13 are attached; also a map showing the situation of these lands in
relation to the Common. Generally he concluded that the Common was well and
properly grazed at the moment and the land mentioned at the said Entry Mos -
was capable of providing all the winter fodder required for the number of
aninals claimed. He emphasised that the Common is a limestone not a peat/heather
moor; peat moors produce heather, a certain amount of hill grass and some
bilberries; a great deal of waste land is heather moor and on such moors there
is a-risk of hollows in the peat; a limestone moor is hard land productive
over the whole except where you have the rock outcrops; where it is grass it

" produces a very much greater volume of grass. On the loor the presemt
nenagement (urming of heather) depreciates ithe shooting vaelue; he saw no
evidence of efficient grouse noor manazement, and saw no grouse.
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Oral evidence wes next given by:- (1) Mr Terence Harold Henry Hodgson, estate agent
and valuer, being the Agent for the Lake District Estates Company Limited

(Entry Mo. 11) who produced various documents relating to Grant Hall Famm

and who concurred with Mr Merrett generally and said that in his opinion

the mmber applicable to such farm at Entry No 12 were fair. (2) Mr John

Sowerby who was tenant of Chapel Farm (Entry No. 6) from 1947 to 1966 and who
took over and comtinued with a flack heafed on the Common. (3) Mr John Richard
Metcalie who moved in 1927 (then 2 years old) to Asby Grange Famm (Extry No. 2)

and who in succession to J Sowerby and Son (being his grandfather and uncles

who had been there since about 189éL leased the farm for himself in 1955 when he
then tock over the flock heafed on the Common. (3) Mr William Henry Gover '
who was tenemt from about 1946 to 1956 or 1957 of Mazon Wath (Entry No. 13) in
succession to his father who was there from about 1921 or 1922. (4) Mr Ralph
Ewerd Kirkbridge who was born at Whygill Head (Entry No. 1) and had lived there
all his life; he explained the grazing of the Common in general terms and as it was
particularly from Whyzill Head (formerly known as Whygill low House). (5) Mr Wilson
Alléby who in 1956 became the owner of Ashy Grande (Entry No 2); he gave some
information about the heft enjoyed by Mrs Williams in respect of Tunny Moor

(Eniry o 12). (€) Mr Thomas Jackson who in 1951 or 1952 in succession to

nis father and grandfather (they started in 1887) took over Town End (Entry No. 3).
(7) Mr Jemes William Watson who has lived at Whygill Head (Entry No. 5) all

his life (born 1923) and who purchased part of Burtree (Entry No. 17) from

Mr Shuttleworth with a heafed flock; he explained the grazing from. . .~ .
Wbysill Head (formerly Whygill High House) and from Burtree. (8) Mr Bimund Park
who ir 1967 purchased from lMr Sowerby Chapel .Farm (Entry No. 6). . (9) Mr John Kipling
who is the tenant of Fell View (Entry No. 7) and who first came there in 1930 when
he was one year old and took over the hefted flock in 1956 when he became tenant.
(10) ¥r Thomas William Brass who is and has been since 1948 tenant of

Potts Valley (Entry No. 8). (11) Mr Thomas Park Taylor who has

alvays lived at Waterhouses (Entry No. 9) since he was born (1914).

(12) Hr William Edward Boustead who from 1958 was tenant of M2izon Wath

(Entry No. 13) and subsequently purchased it. (13) Mr James Philip Taylor

and who in succession to his father in 1945 became tenant of Little Waterhouses
(Intry No. 15). In the course of such evidence the documents listed in the.

Second Schedule hereto were produced. . -

it the conclusion of the evidence Mr Kershaw handed me a final statement of

the grounds of Objection, a copy of which forms page 4 of this Decision; for
convenience the last 2 columns of such statement are repeated in column (4)

of the First Schedule hereto. There was then argument about costs in the
course of which the documents mentioned at the end of thé Second Schedule
hereto were produced. On the day after the hearing I inspected the Common by
driving along the highways made up for through motor traffic which cross it

and by walldng from their highest point (near the Treee; at the hearing it was said
that there was only one although I saw another apparently recently planted some
distance away) up to near the highest point of Grange Scar and was thereby able
to see much of the Common. '

. Iar,

bstance of the Objection as now amended is ta/%he nunbers of animals

1 is too large. I shall therefore assume, as I understood to be corceded,
se who registersd rights of grazing were at least entitled to graze

A

- Although some of the witnessss were guestioned by Mr Kershaw

cled papet



——————
v————

Q0 ' , A .
o~ \wﬁqﬁa, 18303 pauiquo)y = 9171 1103 pautquo) 2900158
-t % : < . .
6TY £86 1830} 966  1930] oT7 1830% En1LT 1m0y
6 0¢ 6T 6¢ 81
11 €¢C - 7€ ‘ke€ Al
A €T SE. o3 St
A 66 &6 €1
S 11 9T . 91 A
“L09 002 092 6L 11
v A 68 €ET €ET 6
TR 4 74 G 68T c81 8
: o 9 . 76 %16 L
0z 113 19 19 9
£y 98 62T 6¢1 S
. LE 9L €11 €11 €
y3dag pue o S (zaquaideg pue ‘
samd 06+) OY - 0zl : . '3sn3ny ut samd 06+) 09T ™e z
V24 0S L 7L 1
wf.,..w.wwom.. samy vcma 24q ut manawwam L g
o 3o @1o® a13d suo Jo puel 24q ut 31qI3TI3. queuajaindde aq 03 pawIieyd
. mudu e 1® mumcoEEoo jo axoe aad auo ueyl 21 s3ys8tax Suizwval Iaquw
sproysaxy syl Aq pasodoad uwSuo ay3 o3 peaiol(e  SS3IT @3Bl ¥ 1B pauwte|d yotys o3 puey 34q utv 131s13

zea8 daays JQ UOTIBVIOTTY

muxwﬂu wcanauw daays

s3y81x - Butzeald daays

zozzou A4SV ITLLIT

_uaaﬂwﬂam jo a3eaade TE1IO]

Cet v
Y Jll.uuﬂ A

sy = Y
. ” Cwn g =1

y ey T Jo\

4 Ja_&.(‘idf Y 17
.v T AQN

Y . T80 2D T4 : m_?w.




.

&

about animals additional or altermative to sheep, because neither in the
original objection or in the outline of Mr Kershaw in opening, was this point
raised I shall not in this decision deal with it, although I record some

of the witnesses justified the additions and altermatives.

By section 15 of the 1965 Act where a right of common consists or includes a

right not limited by number to graze animals then for the purposes of

rezistration it shall be itreated as exercisable in relation to '"no more animals ...
than a definite number"e. Apart from the Act, there are many rights of common

not limited by mumber (although in general they must if not so limited be
limited in some other way)e. So I must first determine the proper legal
description apart from the 1965 Act of the rights which here exist.

A right to graze on a common animals levant and couchant on specified land

is lezal description enough, see Bullen and Leake, Precedents of Pleadings

(10th edition page 237). But the words "levant and couchant" are not in any dispute
with the freeholder a necessary part of the legal description, as was decided in
Hoskins v Robins (1671) 2 Saund. 319, where the plaintiffs as tenants

of a manor claimed to the exclusion of the lord of the manon (the freehold°r)
that they were entitled to all the grazing; see the discussion of this case in
Williams on Rights of Common (1880) at page 21 et sege A right the legal
possibility of which was established in thi@icase may be described as "sole or
several vesture or herbage';such right is expressly within the 1965 Act, see
section 22. Under a right of "several herbage'" the grass may be taken by and
only by the mouths of animals. I first consider whether these conceded rights of
grazing are commons of pasture for animals levant and couchant or are several
herbages.

Mr Merrett as I understood him did not intend to suggest the nature of the

rights on any moor was or could be solely a matter of expert opinion, but rather

intended tc show how the various legal possibilities would work out in this case and

that his general conclusion was (translatln it into legal language) the

mnmbers registered were not on the levancy and couchancy basis if applicable

excessive; nor were they excessive the numbers Jere subject to an overall limit

equzal to the capacity of the Common. Mr Ayerskwas that the overall capacity sk=u
tiveen var1ous ,claimants according to the acreage and nature of their bye

lang; although én the final denfiz=seetral grounds of Objection ne—stabemert Soma com

(2t Extry Nos 2 apd 11) had claimed less than they might according to

this calculatioS;}ost the excess. In my opinion I ought not to determine

this case by considering the circumstances of the various other common

mertioned by Mr Ayer$s and lir lMerrett where it was said there was agreement,

and comparing them with the Common, because in my view the fundamental nature

of the rights in question is nmot a matter entirely for expert opinion: although_Lviaﬂ*

the opinions g1vev by Hr Ayers and Ir Merrett and also @referentially by

r Hodgson Janzsesn helpful {clerifying the issues and in other ways.

k ;,(('w.tw

(L

Wot:ibhatanding that some of the registrations include cattle and horses,

the general attitude of rearly all the witnesses w was to treat grazing by sheep

as of the first importance. Mr lMerrett uhs=—rt;=a=ed questions to him about heAfs
as being "hypothetical". 4And so it appeared to me on my 1PSpeCt10no My

finding is therefore that the nature of the rights on this Eommon must be

detertined in regard to the way sheep were grazed on it and that whatever

nzopenad with rezard to caiile and horses was deoendent on =he sneed riznt
ark is therezw e on this quesiion of no significance.

Mr Kirkbridge described the relations between the sheep grazing and the
attached land as being (in effect):- During lambing (roughly from 20 March
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to middle of May) the ewes were brought off the Common. Aften-:e.rds they were turned

‘on the Common again (with their followers) and there remained except for clipping

(about 4 or 5 days). The lambs were weaned in middle August and then taken off
the Common, and the male and other unwanted lambs held for slaughter and the remainde

~ kept inside until turned out againe The ewes remained on the Common until taken

off in November for tupping, (2 period of about 7 weeks). They were then put back
on the Common for the winter and any necessary food taken to them. The lanbs
of last year were turned out on the Common in about the middle of April and were ther

Jknown as -gimmer hoggs. A shearing is a sheep after its first shearing (in July) whic

has never had a lamb; previously it was a hogge The older ewes are taken off
after 4 shearings and are sold as "draft ewes'.

Some of the documents produced when referring to flocks either expressly or
impliedly treated them as heftede. Many of the witnesses spoke of flocks .
of the sheep on the common being hefted, and spoke in general terms, about the

‘--loca.lity of each heft being generally kmowne I find that the grazing on the

Common is and has at material times been by hefted flocks.

" There was no evidence that the freeholder ever had any heft or ever had any land

from which it would be possible to graze sheep or other animals on the Common
and Mr Kershaw in the course of the evidence conceded (in my view rightly)
that the freeholder had never grazed the common.

As to shooting by the freeholder, except that Mr Ayers mentioned it, I have

no evidence at all. On my inspection I noticed some of the heather (described

Yy Mr Merrett as approximately 20% '"now being well and hard burnt in rotation"), and
noticed particularly that the comparatively damp area northwest of the motor road
and about 300 yards from Sunbiggin Tarn there were short lengths of fence were I
suppose intended for shooting. I accept Mr Ayers evidence that shooting is of

soze value, hut I also accezt Mr Merrett's point that the Common is as rezgards

- shooting quite different from the many heather, peat and bilberry moors which are

often seen in the Pennines. In the absence of evidence about the shooting, I
find that it was of little value,'aq[that in relation to the question of the
nature of the grazing rights its existence is of no significance.

There tras no evidence that within living memory the grazing rights had ever been
interrupted or interfered with, and I find that they have existed from time immemori:

As to number those concerned with grazing were guided either by the rumber
being grazed when they first became concerned, if brought up on the farm they
first noticed or if they acquired the tenancy the hefted flock they took over §
I attach no significance to the changes particularly explained by ir T P Taylor
and Mr J P Taylor. I find the rights were not "limited by rumber' within

the meaning of section 15 of the 1965 Act.

On the considerations set out in the 9 preceding paragraphs, my decisiorn is

that the grazing rights over this Common are several herbages and that the persons
entitled to exercise such rights are together ovmers to the exclusion of the freehol.
of all the grass which may be taken by the mouths of animals. Tt follows that in

ny view the manner in which they do this is nothing to do with the freeholder

end the fresholder's atitempt by taking advantage of the procedure set up under

-

“ne 1255 4ict to regulats the zrazing in which he has no interest, is misconceived.



The 1965 Act although it requires that registration of any right to state the mmber
of aninals to be entered on the register gives no guidance as to how this

mmber is to be determined. Sub-section (3) of section 15 although forbidding

the exercise of the registered right in excess of the mmber registered

expressly states that such number may hereafter be altered by Parliament.

Trze Cozmons Registration (Ceneral) Regulation 1966 in the notes to ‘the form

of application of the registration of a right of commow (Form 9 note 7)

suggests that the applicant must enmter '"the number of animals ... which he

believes himself entitled to grase" and warns him that if he puts in an

excessive figure and there is an objection he may be liable to be ordered

to pay costs by a Cormons Commissioner. This part of the Act and the —_—

Regulation have been interpreted by applicants in a great variety of ways,

and because%ny: unobjected to applications have become final under section 7 there .
are some registrations which contain astonishing figures. Neither the Act

ror vhe Regulations requires the mmber to be either in accordance with the
levency or coucharicy principal or to be determined by the capacity of. the

comzon, and I refuse so to.interpret them. Levancy and couchancy is

inacpropriate either to a vesture or herbage and I cannot regard the Act as
icplied overruling the decision of Hoskins v Robins of which we have?record

of. all the arguments and vhich has stood for so longe ' :

I see no reason for liniting the total number for these several herbages to the
actual or supposed capacity of the Common at any particular time; .this would deter
those concerned with the grazing from improving the Common; and in the case of
a several hervage there seems no reason why any such improvement should

berefit the freeholder who in law has no imterest. In operating the Act, many
cozzoners associations nave advised putting up the figures above the number of
anizals being actually grazed at the date of the application; for who can say
vnen it zight not be conveniende and possible to graze more -rithout objection
Oy anyone. Section 15 although it provides that the regisiered mumber shall not
te exceecded, does not provide that the person entitled to the right can in all’
circuzstances and at all times graze the mmmber: of animals registered regerdless
.of the rights of others. ‘ ‘

In oy opinion determiningthe meaningof this part of the 1965 Act, regard

zust be had to its purpose’/providing a register of rights. The register is
ot intended to describe each right in such detail that every possible
cdizpute about its exercise can be determined by reference to the register.
It is erouzh that the register adequately describes a right in a way which is
unlikely to cause confusione. I was told that the rumbers had been agreed £
meevings of the comroners; however this may be all the commoners except one
vere represented before me and were agreed. :

In =y view Seciion 15 is not intended to result in nunbers on the basis of e~
vhich a comzon ¢an be managed or intended to regulate how people who have
lezel rignts esn exercise them. Nor does anything in the 1965 Act interfere
with the freeholder's right to take legal proceedings against the commoner
wao inflict damage on his property contrary to the general law.

=3 rezeris emcessive grazing, I find with the exception of the rezistration
Trie o2t It Yo, 12 Uirs 'l Jilliams) the €bnmon has heen zrazed in aceordance
“‘\_——-——/
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‘with the f:.gures registered for a great nmumber of years. A:.c:ps—‘-g?f{ what they

have done (éven in their own interest the best possible ,is necessarily a
matter of opinione In my view it is not the intention of the 1965 Act that -

a Conmons Commissioner should either directly or indirectly manage commons or
tell people entitled to rights how they should exercise them. Mor do I think

(n/it® for me to determine as between Mr Ayers and Mr Merrett as to which of thenm

' On the above considerations my dec:.s:.on is that the gbgectlon S0 fa.r as 1t
relates to section 15 of the 1965 Act is m:.sconcelved.

ycled Pal”'

is right on any such question. I am concerned only to see whether the rumbers vy

are contrary to their rights or mlsleadlnc,ly describe them. I have already

said that the freeholder has no rights which would be infringed by these

rmimbers although he may be concerned as with other members of the public that
egister #® confusing or misleadinge As regards this I accept the evidence

of Mr HMerrett as being a fair opinion by a person expert in this field and

conclude from it that nobody,will be mislead or confused by these registrations. Jheve
at lavawhy the;%ﬁﬂfj%"‘ﬁot a313‘/&1;:1 they please and subject to the considerations

above mentioned register such mumbers as they please.

In the course of the evidence some of the witnesses admitted to mistakes in
the registrations made on their application; in accordance with such admitted
mistakes I modified their registration. Subject to these modifications, for
the reason above set out I am of the opinion that all the registrations (except
that at Entry No. 14) g{i‘e properly made. Accordingly: I refuse to confimm

the registration at Entry Noe. 14; I confirm the registrations at Entry Nos. 1,
S5y 6, 8 to 13 inclusive, 15, 17 and 18 without any modification, I confim
the registration at Entry No. 2 with the modification that in column 4 for the
word8 "and" where it occurs after "September in each year" and before "(d) 25
head" there be substituted "or'"; I confirm the registration at Entry No. 3
with the modification that in column 5 for the figure "634" there be

‘substituted the figure "654"; and I confirm the registration at Entry No. 7

wvith the modification that in column 4 for the wordz "and" where it occurs
after Mhroughout each year" and before "(c) 10 head" there be substituted

. "or"

As to the cla‘im for costs:—

In 'ny opinion as 'a general rule an QObjector is not at nsk as to costs merely by
maldng an ObJectlon° the Act and the Regulations made under it impose various

tine limits and a person may reasonably object if he thinks he may be concerned withe:
fully investigating his own case or the case which might be made agzinst him.
After the time limit for applications and making objections has expired, some

time must elapse before é{ference to & Commons Commissioner. Iir Cole in his

1973 letter after alleging that the farmers concerned had no rights, asked the

County Cotumcil if they knew on what the farmers' based their claim to common

rights over the moor. A copy of this letier was sent to iessrs E and E A Heelis;

as to this Mr Owen said that he attemnpted to telephone Iir Cole and was told that

he (Mr Cole) was no longer acting (I think this telephone call must have been immediat:
before the 1980 letter). In this 1980 letter it wes said that the commoners

wuld give® evidence that the right claims had been exercised and a request was

nade for information about the evidence to support the contention that the Common

i3 not subject to zrazing rights; and the Dossibility of an order for costs mentioned
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After this letter there was a meeting between Mr Owen and Mr Ayers which did

not result in any agreement. By the 1972 conveyance the common was conveyed to
Watson Sayer Property Company Limited, subject to scheduled rights including "all
rights of grazing and pasture lawfully exercisable over the same'"; no other land
vas thereby expressed to be conveyed. - : '

Heving heard the evidence and inspected the common I cannot understand how
anybody at the date of theaabjection (31 July 1972) who had the sort of i
vhich could reasorably be attributed to the owner could have thought that the
Common was altogether free of rightse. My conclusion is therefore that up to
the date of the hearing and before any amendment of the grounds of objection,
I have good grounds for not applying the general rule above mentioned.

When the Objector abandoned the original grounds of objection and asked leave to
put forward amended grounds, it was at a time when he or his advisers had

or - should have fully considered the legal position and the evidence which

vas likely to be given for or against such amended grounds; although a mumber of
documents were produced on behalf of the appllca.nts at the hearing they were 01
an incidental character tending to corrobate or refresh the memory or

otherwise illustrate the evidence given by the witnesses as to the actual
exercise of the rights, being evidence suchi~as to generally described

Jarmary 1980 letter. In my opinion the Objector at the latest wes at risk

as to costs when he or those advising him decided to make an amended case,to the
sane extert as an ordinary litigant would be in proceedings in the High Court;
that is 2gainst him the costs should follow the evente.

As an acdditional ground for awarding costs, I have the ijectof‘s failure to

- call any evidence explaining why his ijection was made.

{&
I shall not exclude ceogts incurred before the amendei{ GbJectlon sas asked for,
because. I infer the way the proceedings vere conducted the QbJeCuOI‘ never nad
ary intertion other than to press an objection of some kind.

In my opimion lMr D I Chambers and Mrs D J 12dd as successor of Hr G F Chambers
should have their cost along with the other applicants represented by lir Owen.

t was"gjsnated that lady Wakefield was the successor of Leke District Estates

Company Lizited or that Messrs J A Harker and J A Hart were the owners of the land
of which iir T W Brass was tenant; in my view.the costs of these two applicants was not
apprecicbly increased by the participation in these proceedings by the same
representative as their predecessor and tenant respectively; accordingly they too
ghould all be inciudede I do not think fit to make any %g_c}‘ r for cosis as
rezzrds llessrs Raines. In ny ovpinion the order for cos [Ze against both
the Cbjector and his company liatson Sayer Property Company Limited; by
describving nimself in the Objection as director &f the conpany Ilr Sayer did
rot I think exonerate himself from responsibility for the Objection and it
becaze apperent at the hearing thet his compeny wes the owvmer and as such
obviously ccncerned. I consider that the evidence obtained from lir llerrett on
tehalf of thcse remresented by lir Owner was necessary and proper and my
order for costs should be medified accordingly.
J’Jo*‘ ‘"e 9‘*0"' c,ors"‘o“"**o“s I ""P” orqe*‘ 2Ip Clifford Watson Sayer and
7 a to nay to the persons named in
dule rereiosas ___g;s_ented by lir Owen 2nd as
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represented by Mr Snow their costs incurred by them in respect of these
proceedings and Idirect that such costs shall be taxed according to Scale 4
prescribed by the County Couxrt Rules of 1936 as .amended with the modification
that the Registrar may exercise all such discretions as are under the said px’ules

exercisable by the

the expert evidence of Mr Merrett as properly incurred.

€ourt and shall treat the cost of obtaining reports from and

I an required by Regulation 30(1) of the Cormons Commissioners Regulations 1971
to explain that a person aggrieved by this decision as being erroneous
in point of law may, within 6 weeks from the date on which notice of the

decision is sent ‘to him, reqmre me to state a case for the decision to the
. High Court. ,

(1)

Entry No.

N

o

icied paper

()

Applicant

Ra.lph Edward
Kirkbride;

owmer

Wilson

Alleby and

Charlot

te

Allenby;

ovners

Geoffre

IPrederi

g
ck

Chanbers

( Execut
of Any
Atkdnso
deceasec
swner

or

n
A -

~/1

FIRST SCHEDULE

(3)
Right attached to

..and being to graze

animals mentioned

"and (when
mentioned turbary,

estovers, stone

Whygill Head;

(a) 90 ewes with
their followers
and (b) 50 hog

Asby Grarge;

(a) 120 ewes with
their followers;
(b) 40 hogbo
throughout each
year and

~(¢) 90 sheep

from 1 August

- to 30 September

and (&) 25 head
of cattle with
their followers
from 1 ifarch to
30 April and

rom 31 December

Tovm End Ferm;
(a) 110 ewes
with their
lazbs

(b) 55 hozgs or
(c¢) 27 head of
catile;

turbary and
estovers

- (4)
In amended g"ounds
of objection .
(i) ewes and

(ii) hoges

50:24

120:40

(plus 90 ewes
in August :
and
September)

76:37

()
Representation
the name of
which principally

‘concems the

entry

' Applicant repre-~

sented by
Hr Ovme.,
Evidence by
applicant

Applicaaits repre-

sented by

Ir Owen. -
Evidence by

Mr J R Iletcalfe,
and by

Mr W Allenby
(one of the
applicants)

Mr David liichael
Chambers and
Mrs Diana Joy
ladd were repre-
sented oy

r Owen.

Note in

colunn 5) of th
registration

634" should te
n654n



5 Janes
William
Watson;
owner -

6 Edmund Park;
ouner

1 John Kipling;
tenant

8 Thomas
Villiam
Brass; .
tenant

rcted paper

Whygill Head; "86:43
(a) 100 eves.

with their

followers and

{©) 45 hoggs or

(c) 20 head of

cattle or

(dg 10 horses or

(e) 10 ponies

5hapel Farm; ' 41:20
(a) 80 ewes . . y

.. with their

followers and
2b 30 hoggs or
c) 16 head of
cattle with
their followers
or (d) 8 horses
or ponies

Fell View; . 62:30
(2) 100 ewes

with their

followers and

(b) 50 hogss

throughout

eack year and

(c) 10 head of

cattle with

their followers

. from. 1 April to
31 May and from

1 November to
10 December in

, each year;
" turvary, and to

take stone

Potts Velleys . 123:62

(a) 170 ewes
with their
followers and
(v) 60 gimmer
hoggs

Applicant repre-—
sented by

Mr Owen.
Evidence given
by applicant

Applicant repre-
sented by

Mr Owene.

Evidence by
Mr John Sowerby;
and

Applicant repre-
sented by

HMr Owen.
Evidence by
applicant

Applicant. repre-
sented by

Mr Owen; he

also represented
lir J A Harker
and ¥r J A Harker
who claimed to be
OWNnEersS.

Evidence wes

given 2y the

Apolicant
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9

10

11

rcled paper .

12

Thomas Park
Taylor;
aner

Jeck Harty
owner

Iake
District
Estates
Co Ltd;
ouwners

Iirs
largaret
Villiamson;
owner -

Waterhouses
Farm; _
(a) 125 sheep
with their
followers and

(v) 50 gimmer

hoggs or )
(c) 30 head of
cattle or
(d) 40 horses;

-turbary and
. estovers

The lMase;
turbary (no
grazing right
registered)

‘Grange Hall;

(a) 200 ewes
with their
followers

(b) 60 hoggs
and (c) 20 head
of cattle

Tunny Iioor;
(2) 35 ewes with

"~ their followers;

(b§ 15 hoggs

(c) 2 horses with
their followers
and (d) 8 head
of cattle with
their followers;
(R a mixed
nunber of such
aninals on the
basis of 10

. sheep to one

head of cattle
to one horse

89.44

200:60 -

11¢5
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Applicant
represented by
Mr Owen

Not represented

Applicant

represented by

Mr Snow;

he also represente
Lady Vakefield

of Kendal of

the 0ld House,
Kendal.

Evidence by

Hr T H H Hodges,
Agent.. '

Not represented.,
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{illiam
Fdward
Boustead;
owner

Dennis

"Raine and

Joseph

"Raines

ovmers

John. Philip
Taylor:and

-Hannah

Elizabeth
Taylor;
ovmers

James
William
Yatson;s
ovmer

Edzund Park;

Mazon Wath; 63232
(a) 160 ewes and :
éb 60 hoggs or

c) 2 horses. and

(d) 20 head of
cattle with their
followers :

Muddygill;

(a) 60 ewes with
their followers
and (b) -20 hoggs

Waterhouses Farm =~ 23:12
(not the same -
lands as at

Entry No. 9

above);

(a) 50 ewes with

their followers

and (b) 20 gimmer

hoggs, or

(c) cattle on

basis 1 beast

equivalent to

10 sheep

Part of Burtree 23.11
Farm

(a) 40 ewes with

their followers

and (b) 15 hoggs -

"~ or (c) 8head of

cattle or
(d) 4 horses;
turbary and
estovers

Another part of 20:9
Burtree Farm;

(2) 40 ewes with

their followers

and (b) 15 hoggs

or (c) 8 head of

cattle or

(d) 4 horses;

turbary and

estovers
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Applicant
represented by
Hr Owen

Represented by
Mr Owen.

Note: right
withdrawn

" The applicants

represented by

Mr Owen

Applicant repre-—
sented by

HMr Owen.

Note: applicant
also applicant at
Eh‘rtry No. 5.

Applicant
represented by
Mr Owene.

Note: applicant
also the
applicant for
Entry No. 6



6 June 1980

11" Harch 1947

8 August 1966

19 July 1913

29 Aoril 1968

27 September 1955

29 November 1955'

11 August 1970

cled papef
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-14 -

SECOND SCHEDULE

(Docunents produced)

by Mr Hodgson

Plan of Grange Hall Famm.

. Letter from Alan Ayers to Arnold Greenwood & Son

Copy schedule to conveyanceof Grange Famm shomng
area as 479.091 acres

by Mr John Sowerby

Lettéting agreement by Mr John Cecil Whitehead

and Miss Agnes Mary Whitehead to John Sowerby of
Chepel Farm containing 91a.1r and 31p; outgoing
tenant having delivered black faced ewes and gimmer
hoggs with a covenant atout delivering up like
mumber of heaf going sheep

Agreement between Miss A M Whitehead and J Sowerby
for surrender supplemental to 1947 lease; mentions |
"Stock of heaf going sheep" 80 ewes and 30 hoggs.- |

by Mr R E Kirkbride

Sale particulars ‘Ihyg:.ll High House and
Whygill Low House

Application by R E Kirkbride under Commons
Registration Act 1965

Particulars of sale of Asby Grange Estate of
24%a.3r.37p including heaf going flock of 120 ewes’
and 40 gimmer hoggs

Co;pleted drazt statutory declaration by 4 -
Mr John George Sowerby who had lived at Asby Grange
since 1888 (then 5 years old) his father :

John Sowerby was tenant until his death in 1930 and
then his brother since deceased; always' grazed

100 ewes and 40 hoggs

by lr T Jackson

Assent by G F Chambers as executor of

J A Atkinson (died 12 Wovember 1932) to

Any Atkinson (she died 6 October 1960) in Ffavour

of ¥Mr D M. Chamters and Mrs D J ladd of various lands
including Torm Znd Fam
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by Mr J W Watson

5 larch 1953 Conveyance by Agnes McIver to William Watson of
Whygill Head or High Whygill containing about

28 June 1913 Newspaper cutting advertising Whygill High Head and
Whygill Low Head with veluable rights of common
Asby Common : ‘ :
by Mr E Park

17 March 1967 Conveyance by Agnes Mary Whitehead to Edmund Park

of Chapel Farm, comprising 60.318 acres

31 December 1807 , Conveyance of 21 acres customary freehold of the Manor
o of Little Asby by Thomas Jackson senior to
Thomas Jackson junior
by Mr Kipling
11 September 1959 Tenancy agreement by Mé.ry Elizabeth Whitehead
' and others to John Kipling of Fell View containing
91.516 acres with covenant about a flock of
80 ewes and 40 hoggs
5 April 1957 Valuation including 115 sheep
by Mr J W Brass

11 November 1947 Tenancy agreement by MNrs Margaret Amelia Close to
Thomas William Brass of Potts Valley 186a.36p

by Mr T P Taylor

0ld flock book owmed by his grandfather Mr Robert
Taylor containing lists of sheep markings

23 Jure 1911 ' Statutory declaration by !r William Rober Taylor

by Mr W E Boustead

6 Octoter 1384 A Conveyance by Dixon Shaw to HMr William Edward
: Boustead of Maizon Wath and Fell Head
14»Decexﬁ.‘oer 1973 Costs Issue. ,
Copy letter by David J Cole to Westmoreland County
Council

cled paper



20 December 1973
4 January 1980

10 August 1962

Dated the -/

.

day of

14.0

Letter and copy letter from County Council to
E and E A Hellis and to E J Cole

Copy letter by E and E A Hellis to Mr C W Sayer

Conveyance between (1) George Gerrard Shield .
(2) Broadlands Properties Ltd and Cowthorn Land and
Timber Co Ltd and (3) the Watson Sayer Property '

. Co

Noveedas 1980. | .
& .o, f;CL‘m M ,

Commons Comnissioner



