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COMMONG REGISTRATION ACT 1965 Reference tlo 8/D/15

In tne Matter of land (1) at-
Barber Booth and (2) at Upper
Booth, Edale, High Peak Borough,
Derbyshire. -

DECISION

This;diSputexrelates,tc;the:registrationzat,Entrerd;lzin“the“LandTSectionmofg
RegisterrUnitiNo CL. +33%7in the Register: of :Common .Land maintained by the
Derbyshire County Council and is occasioned by Objection No 17 made by Mr Gordon
John Perkins and Mrs Mary Elizabeth Perkins and noted in the Register on

€& October 1970.

I held a hearing for the purpose of inquiring into the dispute at Derby on

26 January 1977. At the hearing Edale Parish Council, on whose application the
registration was made, were represented by Mr A R Favell solicitor of Favell &
Smith, Solicitors of Sheffield, !r and Mrs Perkins wre represented by Mr J I R
lorton solicitor of Moody & Woolley, Solicitors of Derby, and Derbyshire County
Council as registration authority were represented by Mr H O Jones, solicitor in
the County Secretary's Department,

The land comprised in this Register Unit is (as appears from the Register map)
three piecns:~ One (“the West Piece"), the largest, is in Barber dooth, and is
adjacent to and morth of the River Moe and west of the road ("the 01d Road")
which runs from the Bridre over the River to Barber Booth; recently a new road
("the New Road") was constructed as a bypass (very short) of the 0ld Road to
carry the traffic from south of and across the Bridge clear of some of the
buildings in the Village and thence to Edale. Another of the three pieces (''the
Tast Piece') is a much smaller piece which is east of the New Road and which is
also adjacent to and north of the River Noe. The remaining piece ('the Upper
Booth Piece'") is about 2+ of a mile away at Upper Booth. As drawn on the Register
map there is excluded from the West Pilece a rectangular area ('the Cottage
Rectangle').

The grounds of the Objection are '"That the land edged red on the attached plan
was not common land at the date of registration", The Objection nlan conmprises
all (except a part af ~¢  the northeast end by the Old Road) of the West Piece,

the Cottage Rectangle, Whitmore House where lr & Mprs Perkins reside and some other

lands occupied with or situate near to the House,

Oral evidence was given by Mr V N Noblett who has lived all his life (70 years)
in Edale, has been a memoer of the Parish Council (except at one election) since
1931 and was a member of the Chapel-le-Frith Rural District Council for 6 years,
by Mr T R Nield who lives at Morelea (the farmhouse adjoins Whitmore liouse) and
has lived in Edale for 63 years (he came there when he was 7) and by !Mr Perkins,
In the course of their evidence they produced the documents specified in the
Schedule hereto,



29

AT e hearing Hr Favell and jir lHorton agreed that there wasg no reason wiy
should not confirm the registration of the East Piece and the Unper Dooth 2ince.

Taerday after: the.nearing -I.insnected . thesWest Piece, having teen-met there uy
Mrs i © Perkins and ir 7 i Hoblett. While I was wolking over the West Plece,

s

SroWiliiam Noblett, who apparently resides at Litllewood Cottage spoke to nie.

Thne-Objection plan is awopyiof. the plan annexed toia conveyancexdated-.6-ray 1970
under which ir and irs Perkins became the owners of Yhitmore House. The
successive owners of this House ("erected a few years before" 1916) and of the
land on which 1t was built were:- William Carrington until his death in 1799,
nis son James Carrington until.his.death on 22 Movember 1854, his (James') .
brotiler-William Carrington untils hig. death:ons5 dugust: 1384, his. (William!ts)-

son James Carrington until his death on 17 July 1916. For-a short: period-niu
personal. representatives were.the.owners and his widow-was the occupicr.. Under
a.conveynnce. dated. #:July 1918 (copy produced) tr F Proctor became the owner;

after him his son Mr F W Proctor Liecame the owner, ¥r J L Proctor {(anotiher son

and Urother of Mr ¥ W Proctor) said it was under a decd of pift dated 23 June 1930,
but this was nol produced. Under a conveyance dated 28 July 1901 Mr K G Douglas
becnme the owner, and cocontinued until the 1970 convevance,

The part ("the Objection Land") of the West Piece which is included in that edged
red on the Objection plan and in the 1970 conveyance plan is the south part (about
tnree quarters) of the West Piece. The Objection which is dated 29 Sentember 1970
wus based (as I understood ¥r Peridns, not on any personal knowledge he had of the
nistery of thne land (he did not come to the arca before the purchase) but on the
documents produced by the vendor when he and Mrs Perkins purchased. Although as

a renegral rule the nere fact that an objector owns the registered land is not of
itself evidence that it is not within the definition of common land in the 1765
ict, in the circumstances of this case, I consider the ownership position under the
documents relevant, because if they show that the Objection Land has oteen

regularly dealt with as belongingfor as part of the land held and enjoyed with
Whitmore House, theywuld be weighty evidence that it was not within the definition.
#r orton also contended that even if the documents do not siow this, the Qbjection
snould nevertheless succeed, because there was no evidence that the Objectien Lana
was within tne definition.

I will first consider the ownership position under the documents produced by

vr Perkins. The proceedings were much simplified by these documents having veen
srhown vefore the hearing to the Solicitors acting for the Parish Council; their
evidence was directed to showing that the documents did not establish, or at least
were not reliable evidence of the ownership claimed,

All these documents relate in some way to the Objection Land or the land near it,
and I can only determine their proper meaning and effect by first determining as
best I can the appearance when they were made of the land mentioned in them.

t present the West Piece with the comparatively minor exceptions below mentioned

s waste land. In many places it is at quite a different level from the surrounaing
and, there being at or necar the boundaries banks, some of them steep; in nartxcu;;r
tne River is much lower than most of the West Piece and the land on which stands Car
3utts 3arn is much higher. An area (''the New Bungalow irea') approximately
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corresronding with the Cottage Rectangle now comprises Litltlewood Cohinge and the
garden and other land fenced off and apparently enjoyed with it. Tiiere 15 &
vehicle irack across. thes West.Piece:fromr the-southrast: to the northwest providing.
conveniont accens to Litttlewrod:Cottage,  and alse alternativernccess .to Wit lnore o
ause and Morelea Farm (the more level access being by a side road or track by tae
north boundary of the West Piece).

vr iloblett in the courserof~hissevidence.said. (in-effect):= The;bullding -marked on.
the Register map in the U of the north boundary of the West Piece nas always been
xnown o5 Barley Butts Zarn, and is and always has been part of Parley Butts Farm

{to the north). 'When he was a boy the West Piece was used Wy all the nearby farms
{rarticularly by Barley Butts Farm). with.cattle, being.their. ony means of. getiings
down' to thesRiver;-it: was.then’ the .only water’they.had:. 1t was: alsorused:rfor. |
recreation; wnen ne.was a boy there.werc two larze families who so used it; also .
tiiere.was: the annual: bonfire: (the.ldst:was.on- 5 November '1975). "~It.was:(when her
was.a boy) common-land; one-.or two.ponies-were. left there to.graze. . At that time

it looked much as it does now and so it has been all his life. Looking at the
nostcard, Littlewood Cottape has not looked like that for 20 years; the Cottage

has been rebuilt. The grazing he described was in the springtime and during the
winter; the cattle were turned out on the West Piece an hour at a time, '"we all
.considered it was Parish Land and had equal rights"; the West Piece has never been
fenced inhis time, excepting the New Bungalow Area; the postcard shows only a litile
piece of fencing. lic remembered Hr William Proctor and his father hr Frank Proctor;
his brother iir J L Proctor never lived in Edale. Mr K G Douglas is not now alive.
The said track across Lhe West Piece was formerly not as wide as it is now; the
County Council put in some waste from where they had been widening the road down

to the River. The animals are not watered from the River now because there are
érinking bowls elsewhere (water supply); watering has not discontinued altogether for
example when the water supply ran short this summer. The use of the land described
was not with the permission of Mr Douglas.

v Nield in the course of his evidence said (in effect):- As to Barley Butts Larn,
there used to be an old house there, now there are not many foundations; he remembered
it as a ruin: it oclonged to fir Rowbotham; the man who owns it now bought 1t off
ur Thornley. lie (the witness) used the West Piece for cattle roing to water and
grazing shecp at shearing time before being sheared; Ivy iiouse Farm about 150 yards
to the eant nad used it to about 19060; Barley lutts Farm used it when they were
turning out their cattle in the morning and wien they were fetched in in the
ovening {(up to alout 1955, when Barley Butts Farm was 1ast usned agriculturally);
the catile o down to the River to drink; he (the witness) let them graze Lefore
ney wenl down nnd afterwards. On the West Piece children from Barley Bnoth nlayed
there. iie remcmbered a low stone wall ("the Stone Wiall") being erected for Lhe
convenience of Mr William Proctor on the West "iece near the west boundaryin front
of the hedge visible n the postcard; this was round about 1950; ¥r Proctor was
infirm because of his leg and it was put up for his convenience as a barricr for
his cattle (to prevent them from straying around the house).

I accept the evidnce of Mr Noblett and Kr Nield, anyinconsistencies between what

tnhey said in my view cast no doubt on the general accuracy of what they said. Thne
Wiew Bungalow irea does not exactly correspond with the Coltagse Rectnngle, and it

was at tne hearing agreed that there must have been some encroactment vy tun awner

on the West Piece as drawn on the Regisbter map; althougn any such encroacrmont it not
directly my concern, tne circumstance that the Old Cotta:e and Littlewood Zoting;e
which now replaces it could never be described as "belonging' to Whnitmore lHouce,
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is relavant o any coansideration of the 1761 conveyance. During my insnection,
= feund mome difficulty in determining whether tue Stone Wall waz or was nol on
Lie Yast Piece nu repisterads: the fencing off of.the land surrounding Littlowond

Cohuama, Dad Lhe effnct‘of'mnkingroldcr.os.maps.sumnwbatpconfusinn. inmy opinion:
me Stonn Wiall is just wilhin the boundary of the weot Miece; nevertheless. i

rejoct the suggestion that lir Douglas by ouilding this wall can in some way ‘be
regarded as taking possession of or appropriating for his own use any part of the
Objection Land save»poss;plyjthe;veryhsmall-strip.on the.west.side-of it. Thig

atripv if it exists at all is @ small that I shall disregard it when giving my .
decision bacause its existence cannot I think give rise to any practical difficulty
mherc was some indicatkion of small insignificant additions to some of the bulldings

I looked at. Save as before ment'ioned and making due allowance for the changes ‘
resultingrfromeiitlewood)Cottageabeing{rcbuiltfrom;&he;track up to.it.teing relaid,
for the dwelling house behind Uarley Butts Barn having-ceased-to be. occupied’and:.
having:become: a.ruin.and for the changes resulting in it .-being. no.longer necessary’
{excent during,exccptionallyLPrY‘yeather):tovwaterucattle'frdm:the surrounding . farms. .
in the River, I find that the West Piece has at all times material "to any questilon
I have to consider appeared to be much as it is now

Although the document most relied on in support of the case of Mr & lirs Perkins
was the plan annexed to the 1961 conveyance made by tir J L Prector to ir K G Douglas,
it is convenient to consider first the 1918 conveyance.

The 1880 05 map shows that the West Piece is distinct and different from VWnitimore
ouse and the Croft and the OS Nos particularly mentioned in the 1918 conveyance.
3y this conveyance ''the Farm...comprising first the...dwelling house kno:n as
wnitmore louse lately erected by the testator...with the gardens outbuildings and
all other (if any) the land premises rights and appurtenances thercto belonging...
as the same were in his lifetime occupied and enjoyed by the testator and since nis
death at Whitmore House aforesaid by his widow i'rs Hannah Carrington,..and secondly
vea". T reject the suggestion that any part of the West Piece passed under the
worés "all other (if any)"; such contention is not in my view supported by tae 1218
Geclaration of ir N Tym; if it had been thought that the Vest Piece then belonged
to ihitmore iouse, he would I think having regard to its appesrance as I find it

to have cecn, have expressed himself quite differently.

The parcels of the 1961 conveyance are (apart from words of no importance) the same
as those of the 1918 conveyance with the important addition: "as the same are f{or
identification only more particularly delineated on the plan annexed hereto and
thereon edged red". This plan is open to obvious criticisms: first it is carelessly
drawn, and clearly not based on any 0S5 map {the plan attached to the 1970

conveyance which is drawn on such a map is only more or less the same}; secondly

it inciudes thc Cottage Rectangle which quite clearly lir Douglas had no right to
convey (as he himself says in his 1970 declaration); and thirdly although from

the words of the conveyance the plan is apparently intended.to identify the Croft,
it clearly does not.

Without the words referring to the fan, the 1961 conveyance is clear; what is
conveyed is "ALL THAT farm...comprising”. The "FIRST" is "Wnitmore liouse wilh the
gardens outbuildings and appurtenances and all other (if any) the land premises
outbuildings and appurtenances thereto belonging..5SECONDLT'is ", ..a Crofte..

. forming the east end of...No 795...and ineludes (after the words about the plan)
", ..closes of land containing...52.098 acres and numbered...” If the draftsman
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hod intended that the conveyance should extend to lanrz which were nobt then
"belonging to Whitmore flonse, and wers not thien ingiuded in the Lumbers wnich ne
szecified, he would. I think. have.expressod.himaak{- dirflerently.. The #opearance

of tre-land in 1681 as. I have: found .1t tosbe; wagesuch thal nopard of. the Wost.
Piece could properly be described as belonging to whitmore House, so tnat the
words referring to the plo— (even if they arc read as transposed so as to
ve.applicable only to theé "First" of the parcels) are nonsense. In my opinion
the cenveyance is not therefore altogether void,:butwin.accordance with. the_.
principles of law conveniently summarised in the maxim "falsa demonstratio non’
nocet", the conveyance takes effect as if the words referring to the plan had
been omitted; with the result that being satisfied that no part of the West Piece
in 1961 .in . any sense was-'belonging' to Whitemorelbuse, it.follows. that the:
conveyance is;nO'evidencahthataMranouglasuever:becamextheyowner:ofianygpart&oﬂrthemu
sest. Picce -and no ‘evidence as to it being .either within or not within the-words
"waste:land-of. .a. manor'' inthe:1969; Actu

Turther I decline to treat the 1961 conveyance as statements by !r Douglas or

r J L Proctor which I can now treat as evidence in any relevant way. iir Douglas
and ¥r Proctor both made statutorydeclarations since the registration under the
1965 Act of the Wiest Piece as common land; neither declaration deals expressly
with this aspect of the 1961 conveyance. Nr Horton did not suggest (rightly I
think ) that I could rely on Mr Proctor's declaration, That of lir Douglas made
in Tebruary 1970 is as regards any matter 1 have to consider, equally unreliable;
I decline to assume that when he made it he did not know about the West Piece having
been registered as common land (in the conveyance made by him on 6 April 1970 such
registration was mentioned), and if ne did, he should have dealt with the matter
particularly.

For the above reasons I conclude that lir & 'Irs Perkins are not the owners of ény
part of the West Piece and the documents they praiuced do not support the Objection
which they made.

. Wem the evidence of ir Noblett and Mr Nield and from the appearance of the land T am
satisfied that the West Piece is now and has at all matcrial times becn waste land.
I have not overlooked that neither Mr Noblett nor Mr Nield name any manor to which
the West Piece might have ever belonged; but I am satisfied from their evidence

. that the West Picce was never waste land belonging to any of the adjoining farms
nor any of the adjoining buildingor houses. ilaving regard to their evidence,

its present appearance and the appearance of the surroundings, I cannot imagine

now the West Piece could not be waste land of a manor. Having regard to,my above
conclusion about ownership, Mr & Mrs Perkins have no legitimate interest:bontending
that it is not. '

T am satisfied that the West Piece is within the definition of common land in the
1965 f\Ct.

For the above reasons I confirm the registrations without any modification.

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971
to explain that a person aggrieved by this decision agbeing erroneous in pnint of
law may, within 6 weeks from the date on which notice of the decisiop is sent to
nim, require me to state a case for the decision of .the Uigh Court,
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SCHZDULE
{(Documents produced)

A by‘ﬂr'ﬁoblett¢-~

Extract from 0S map (1880) of Barber Booth

PCL 1320

pC2 1840(7) Extract: from: Tithe. Award map

PC3 about 1950 Picture post card of 0ld Cottage, Barber Booth
(No 182. PHC) -

PCh - Copy;of.PClﬂedged:greenrto.correspondwwrthvﬁ96i«.-
conveyance plan. -

B. by Hr Perkins:-

GJPl 1936 Abstract of title of ¥r F Proctor to freehold land
commencing with a statutory declaration made 1 July 1918
by N Tym and continuing with a conveyance dated
4 July 1918 by S Tym to F Proctor

GJP2 L Jguly 1918 Complete copy of said 1918 conveyance

GJP3 28 July 1961 Conveyance by Mr J L Proctor as administrator of

' Mr F W Proctor (he died 24 October 1959) to ir K G Douglas

GJPL 31 August 1973 Statutory declaration by J L Proctor

GJPS L February 1970 Statutory declaration made by Mr K G Douglas

GJP6 6 April 1970 Conveyance by Mr K G Douglas to Mr G J and Mrs M T Perkins

Dated this G /L day of Ak 1977

G e (4;~‘”- Fodl

———————————

Commons Commissioner



