78

COMNONS REGISTRATION ACT 1965 leference Nos 209/5/L9
: 209/5/50
209/D/51

209/2/52

209/0/53

209/5/5k

In the Matter of Haldon Moors,
Bishopsteignton, Teignbridge
District, Devon

DZCIZION

These six disputes relate to the registration at Entry iio 1 in the Land 3ection

of Register Unit Ho CL. 21 in the Register of Common Land maintained oy the Devon
County Council and are occasioned by the Objections nunbered, macde and noted in the
Register on dates as follows:- (D/L) No 126 made by Or -asil Cowley orton Talmer,
liiss iiarjorie Joan Morton Palaer, irs alberta Jennette Cosserat, !irs VYera iuriel 3eal

Or Steven Swith and ¥r Frederick Villiam James and noted gnlfictober 1570, {Z/50) 1o 28%

made 0y Rt llon Anthony Gerard Zdward Hoel Sth Zarl of Sainsborough and ir Fairick Zyr
and noted on 18 December 1S7C, (D51) No 290 made oy Mrs llagdalen 3leeman and rnoted
on 18 December 1570, (D/52) o $67 made by Teignmouth Jrban District Council and
noted on 16 February 1972 (J/53) o 973 made by Teignmouth (Zaldon) Zolf Club Comrany
Limited and noted on 2 Marcn 1572, and (D/34) o $S5 made by Fajer Ranulfl Courtauld
Aayner and noted cn 20 July 1372,

The Chief Commons Commissicner Mr G D Squitb, %C, held = nearing for the ourtose of
inguiring into the disputes at Faignton on ZZ JSanuary 1$77, and on tre apnligation
of v & % Rawlins of counsel and without hearing any =vidence adjourned the nearing.
nexd a rearing for the same purvose at Sxeter on 18, 22, 2% and 2: ovemter 1477,
this hearing, (1) Bishopsteignton Parish Council on whose avplicasion the
gisiration was made was represented by ¥r £ 3 Rawlins of coupsel instructed by
teprens % 3cown, Solicitors of Zxeter, (2) or 3 C rFaimer, .irs il J 1 Falmer,

rs & v Cosserat, Mrs YV i Real, Ir Smith and Hr 7 J James were rerresented hv

ir } 4 3eal who 1s the husband of {rs V !i Zeal, (3) ke Zarl of Zainsvorougn and

r inthony iicholas Jonn Sullivan 26 0ld Zailey, London {ie is iLe successsr in
e ¥r P nyre) and {&) .rs

with ' 5 3tone % Co, 3olicitors of ZIxeter acting as agents for Zischoff L Co,
Zolicitors of 79-33 Zhiswell Jtreet, London ZCl, (5) Teignbridge Jistrict Council
were revresented oy ¥r & Rollinson solicitor with their Zslicitor, {5) Teignmouth
{falden) Golf Club Company Lizmited were represented >y !'r if Ao 3Sutton soliciter of
Tozers, 3olicitors of Teignmouth and (7) llajor X C Rayner attended {tart of :he
nearirnz) in person.

.
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The land ("the Unit Land"/ of this Register init comrrises two pieces. The larger
rlece is, if the very considerable irregularity of the northwest side ze disregarded,
approximately a triangle with sides of about {(northwest) 1% miles, (south) i mile
and (east} 1; miles; its total area {as I calculate oy adding up the figures given
in the 1341 Tithe award) is a little over 600 acres; one of the roads f=om Txeter to

eeman were regresenced Dy ('r Ian 3 Zaviil solicitor
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Teignmouth (the higher, 3319Z) crosses the vpiece near to and within the east
side; it is crossed by numerous other public mwads of local (although compared

to B3192 of minor) importance. The smaller piece is just under & mile north of
the north corner of the larger piece, is on the east side of the B3192 road, and
contains (according to the 1841 iward) a little more than 32 acres.

At the hearing no evidence was given about the smaller piece. It is coloured red
on the plan attached to Objection o 995 (made by Major Rayner). Mr Rawlins said
he could not support its registration. Iliobody contending the contrary, in the
sbsence of any evidence, I conclude that it was not properly made; hereinafter I
shall use the expression "the Unit Land", except where the context otherwise
reguires, as meaning the larger piece.

The grounds of objection were all to the effect that some part particularised in

a map attached to the Objection (being the part with which the Cbjector was
concerned) was not common land. For the »urposes of exposition (following with
some variations the plan put in by ¥r Rawlins), I divide the Unit Land as follows:-
(1) "the North Brown Piece' being the cart of the Unit Land north of the road which
from Ashcombe goes by Ashcombe Tower to enter Luton from the southeast; (2} 'the
slational Trust Piece'", being the vart of the Unit Land (other than the North Zrown
Piece) which is east of the 23192 road; (3) "the Rayner Piece", being that part of
the Unit “and wnich is south of the said Ashcombe-Luton road, west of the B31%2 road,
west also of the northeast-southwest road from Ashcombe Tower to Kingsteignton
{being the rosd which crosses the Unit Land south of Humber Down and north of
“‘hitewell) and =ast of the road from Teignmouth to Luton, excent the small opiece
not ccloured red on the zlan annexed to Cbjection Mo 995 {made by Major Rayner)
seing Ior the most part a steep bank near io where the said Teignmouth-Luton road

x

ig joined oty -he said .shccmte-wuton road; (5) "the 5Small 2Zrown Piece” being the

zald small »isce 30 excevted {C) '"'the Morton Falmer Piece" being the southeast par:
of the Unit mand, acnroximatel; triznzgular and bounded by three roads Wwnhich are there
situated; (7) "'the lJouth Zrown 2iece', veing that part of the Unit Land scuth of the
moad Irom Teignmouth via the Unit ~and to ~ingstiengton which 1s not coloured on

the zlan mnexed o Sbiection -w0s 367 and 973 made by Tiegnkouth UDC, and Teignmouth
(Ifl:on} Jolf Jlub Limited being mugh round wilch is situated at “hitewells

{G} "the Zolf 7lud Fiece, being a triasngular tiece bounded on the northwest by the
s31d .sncombe-sinzstéignton rocad, on the east dby the 33162 road and on the south oy
the zaid Teignmoutn-ningsteiznton road and includes the part of the Unit Land which
:s south 2f such last mentioned road and which is not included either in the Yorton
“almer Piece or in the Zouth Zrown Piece; (C) "the esterland Cottage Ziece'", beirng
that nart of the 7nit Land situate on the southwest end occupied with such cottage;
(1C) "the Cainsborough Fiece', teing that part of the Unit Land edged red on ik

slan "1nexed to Stjectisn ilo 284 (Lord Gainsvorough and iir Eyre), being a piece which
includes lumber Zown and i1s croszed by Three Trees Lane; (11) "the 5leeman Piece",
teing the part of the Unit lLand southwest of and open to the said meLEnmouth-uuton

road east and open to the said ashcombe-iingsteignton road as edged red on the plan
nnexed to Ubjection ilo 3 {¥rs Zleeman}, bYeing a triangular area together with
a-narrow strip sxiending thward by the ashcombe-Xingsteignton road to the

ainsborouxn igce, LOth thedlP® and the strirx being very small compared with the
T

Ler nleces now bteing descrited; (12} ''the West Brown Piece', being the remainder
of the Unit Land west of the Teignmouth-~uton road and west of the ishcombe-
ilingsteignton road and north of the Gainsborough Piece. ©None of the grounds of
<bjection refer to any of the Zrown Fieces or to the Hational Trust Piece or to th
esterland Cottage Fiece; but I have a letter dated 14 November 1977 written by
“ichelmores, Solicitors of Ixeter in-which they on behalf of the Natiohal Trust for
Zlaces of Historic Interest or atural Zeauty contend that the bHational Trust Ciece

-2 -
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(given to them by a deed of gift dated 21 October 1948 from # L Holman) should not
remain on the Register unless the Parish Council show that it has "at all material
times been waste land and also part of the Manor of 32ishopsteignton'. There are
no Entries either in the Rights Section or in the Ownership Section of this
Register Unit.

On the first day of the hearing Mr Rawlins, Mr Ro0llins and Mr Sutton said that the
Darish Council had reached an agreement with the District Council and the Golf Club
Company tec the effect that the land mentioned in Objection Nos 967 and 973 {(the
Golf Club Piece} should be removed from the Register in return for certain
restrictions on the development and use of the land and certain other stipulaticns
enforceable by the Parish Council as set out in a deed which the parties had
executed. This deed was read at the hearing. ligbody present objecting, I sald
that T would remove the Golf Club Piece from the Register in accordance with the
agreement unless something occurred later at the nearing (nothing did) indicating
that I fould not. '

The course of the procesdings was as follows:~ oral evidence in support ‘of the
registration was given (1} by ir-i T \alker wno is a member of the Parish Counecil,
nas lived in tne Village since early 125G, anc has done a considerable amount of
research into the geograrhy and nistory of the area including spending many hours
at tne Devon County irchives searciing througn old deeds and records, (2) oy

ur W G Treen wino is 35 years of age and who nae lived in the Village for 50 years,
{3) by H“iss it C Thornten who is a memper of the Parish Council and has 1lived at
3ishopsteignton since 1050, and {4) by iirs J R00Ke who is noW the chairman of t=
Sarisnh Council; in the course of tniaz evidence the documents specifiea in rart I
of +ne First schedule nereto were nroduced or referred to mostly by r alker but
in some cases sy r Rawlins. Tn:ernosed during tne 3iving of this evidence,

(5% #r M 3 Dlciinson, Wio is tne senigr assistant arcaivist of the Zevon lecords
croduced a ¢ony certified on 11 narch 18h3 of the 3ishotsteignton Tizthe award
dated 31 Octcoer 18hZ, (H) !'r Zeal sSteaging in -siation zo Jojection lo 136
(relating to the iorten Fai e - atatement, and (7) !llajor Iayner in
sucport of Jbjection .0 395 the Rayner “iece} gave oral evidence.

Tn sucport of Objection Ho 2 to tne Gainsborough Ciece), 2vidence wWas
ziven (&) by ¥r G Fenn-zarrow {affics sworn 15 llovember 1977} who iz land agent
for Lord Gainsborough and r sullivan, (8) &ty /r 4 J Slackburn {affidavit sworn

15 lovember 1977) who is a nmember of Zischoff = Co, 3olicitors of London who act
for Lord Gainsborougn snd Mr 3ullivan and wno nroduced the documents specified in
=art IT of the First Schedule nereto, and (10) by jirs » M 7 F Sleeman oraily who 1s
s tenant of the Gainstorough Fiece and the owner of the 3leeman Piece. Juring this
1last mentioned evidence, tnere was interposed (11) the oral evidence In sSupzort o
the registration of Ul RS ge and nas _ived at

T
T

r
p 4 T Zhambrook who is o9 years of a
sishovsteignton for the last o0 years.

Jn the day after the nearing, I inspected much or the nit _and ‘or =ost of the
time accompanied by !rs Rooke, 1iss Twornton, .r Jalker, .IS Sleeman and
“r J Zrown {contractor Ior Irs 2]l eeman) and ‘or some of the time alone.
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The greater part of the hearing was taken up with the Gainsborough Piece, although
much of what was said in support »f the registration of this piece related to the
remainder of the Unit Land.

The case of the Parish Council was that the Unit Land was "waste land of a manor not
subject to rights of common" within paragraph (b) of the definition of common land

in section 22 of the 1965 Act; as interpreted by the High Court in re Chewton 1977

1 WLR 1242; that is, that it was (i) waste land of a manor immediately before '
1 January 1926 when copyold tenure was finally abolished by the Law of Property Act 1922,
and (ii) it still was waste land at the date when the registration was made (25 July 196¢g

In the course of the evidence, questions were asked apparently directed to
-ascertaining Rhe purpose of the Parish Council in effecting, and vwhat might be the
consequences, of the registration. On this mspect of the law relating to common land,
the 1965 Act is somewhat obscure; it may be that Parliament contemplates further
legislation. I have no jurisdiction to decide the effect of a registration (being
only concerned to determine whether a registration was propexly made ); accordingly

I treat the evidence given in answer to these questions as only relevant in so far as
it helps me to determine whether re Chewion supra is applicable.

Many of the documents produced in support of the registration were of conveyances

or other assurances of land near the Unit Land containing general words such as:
"with all commons, wastes...”. General wards of this - character have since 1881
been deemed to be included in all conveyances of land, see Law of Property Act 1925
section 62, replacing Conveyancing Act 188l section 6(2); before 1881 it had for some
centuries been the practice to include some such words in all conveyances, Although
the inclusion of these documents in the collection of Mr Walker adds greatly to its
historical interest, and I am grateful for the trouble he has taken in making it so
complete, I must I think disregard all such documents, so far as they are relied on
as snowing that the grantees acquired rights of common attached to the lands thereby
assured.

However among the documents extracted by Mr Walker bearing dates before 1800 there
are a number which refer to rights of common over some particularised piece of land:
1712 (PC/4 No 18) "common of pasture upon Hall.Downe'; (Act of 12 Geo 2, No 21)
"common of pasture for all commonable beasts in or upon Humber Moore and Radwaye Downe";
1771 (No 22) “common of pasture for all cattle with appurtenances in Haldon otherwise
Halldowne"; 1774 (No 23) "on Halldon and Radway Down"; 1775 (No 24) "common of
pasture for all manner of cattle with appurtenances in Haldon als Haldown''; 1779

(No 25) "with common of pasture for all manner of beasts and cattle upon the said
common called Halldown otherwise Blackdown'; 1779 (No 26) "together with common of
pasture for all manner of beasts upon the common or down called HALLDOWN otherwise
BLACKDOWN"., These documents are all evidence that rights of cémmon then existed
over the lands referred to.

That there was at one time a Manor of Bishopsteignton (or Bishops Manor) appears
from the Act of 1738 (PC/4 No 21) and the 1833 indenture (PC/4 No 29); this
indenture, after reciting that the Manor or Lordship of Teignton Episcopi otherwise
Bishopsteignton stood limited to such uses as the Roverend John Comyns the Elder
and his son, the Reverend John Comyns the Younger should appoint and that

Messrs Cornish and Wood are together entitled to Higher Roxtain to which there was
appurtenant a right of common of pasture and lfurbary "on a certain common or waste
within the said Manor", witnessedthat Messrs Cornmish and Wood might approve (the
Common)". The Manor is also mentioned in White's Directory 1850 (AJB 12).
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That there was also at one time a Manor of Lindridge appears from the 1832/33
survey (PC/21) which records that the Lindridge Estate was then the property of
"Rev John Templer deceased” and then included the Manor of Lindridge and (among
other properties) Home or Parkside Farm consisting of (among other lands) the
following (Tithe Nos subsequently given which more or leas correapond in
brackets):-

§333) 232 Plantation on Haldon Wood  0.2.27
325) 237 Ealdon Park _Purze 18.1.36
526g 238 Haldon Park Purze 7.3.39
330) 240 Plantation on Humber Down Wood 15.2.19
332) 241 Humber Down Furze 56.1.6

Remarks: The farm comprises a variety of soil...and -the two large
rough grounds Haldon and Bumber Downs are of but little value
beyond affording furze for fuel etc and a run for young stock at
particular seasons".

This Manor too is mentioned in White's directory 1850 supra.

No later document being an assurance of land and containing a reference to either
of these Manors was produced to me., But something of the 1806 thinking about them
semerges frm the memorandum of 7 July 1806 (PC/4 No 27) which records that

Mr J Templer in consequence of Mr J Comyns having agreed to refer to Messrs Donnhall
Hill & Heelyer to apportion the commons between them...Mr J T conceived that not
having held a Court for the reputed Manor of Lindridge...the Manor may be loat &

of course not worth Mr J T's contending for....If Mr C means to object to Mr J T
riding over his waste on Haldon in the occasional pursuit of his amusements, and
thinks proper to prosecute him for the same he will probably recover a farthing
damages - but Mr J T does not wish to break in upon Mr G's mmnorial rights & ...
will avoid as much as possible giving him either trouble. or expense...". The
annexed map (PC/16) although it marke Humber Moor and Radway Down on one side of the
,road from Bishopsteignton to Dawlish, relates in detail only to lands on the other
side.

'In the Second Schedule hereto, I set out the relevant part of the schedule to the
1842 Tithe Award., I regard this Award as evidence of the then appearance of the
'Unit Land and of the then reputed owners and occupiers.

-t

Reading the documents above referred to and in the light of the present . .. 1 .
- appearance of the Unit Land, I conclude that plot theweon, rumbered 328 (area 274.3.4)
- was at one time waste of the Manor of Bishopsteignton in 1849 owned by Reverend Fumas
J Comyns and that plot mo 329 (area 17.0.11), which is the east part of the
Gainsborough Piece ("the 17 Acre Triangle"®)was at one time waste of the Manor of
Lindridgel, I attach importance to the present appearance of the Unit Land, ‘because
plot nos 328 and 329 are still pieces of land distinct from the surrounding land

and I cannot imagine how-either separately or together they could in the 19th century
have been anything but waste land of a Manor. Further I identify these two plots

as being at least within the descriptions of Hall Downe etc quoted above from the
18th century documents,

Dealing now particularly with the Gainsborough Piece, I am relieved from having to
consider Tithe Nos 325, 330, 331, 333 and 334, because Mr Walker in the course of his
evidence said that these lands had been withdrawn by the Parish Council (see PC/9

as amended by PC/20). :



83

As regards the Gainsborough Piece except these withdrawn lands and except the

17 Acre Triangle, being Tithe Nos 279, 326 and 332:- I must now consider whether it
can in some way be regarded as having been or since become part of Haldon Common
mentioned in the Tithe Award. I reject the suggestion that Lindridge must be
regarded as a sub-manor of the Manor of Bishopsteignton; of this £ have no evidence.
The description.in the Tithe Award "Haysman Piece", Haldon Brakes " and "Humber Moor"
~and as then being tenanted, is against these three Tithe Nos being then waste land,
Humber Down (as No 332 is now known) is distinctly marked on the maps produced to me
as something different from Haldon Moor; standing on Humber Down and looking up
towards the 17 Acre Triangle (and the rest of the Unit Land beyond) I conclude that
Humber Down would in the past as now have always appeared to be a piece of land
distinct from plots 328 and 329. I was not persuaded by any of the oral evidence
given to me as to how Humber Down was used by local inhabitants with the knowledge
of the witness, that Iought to regard Humber Down as somehow having become part

of the land locally known as "Haldon Down" (being plots 328 and 329). I am not
persuaded by the geological maps showing the underlying strata that I can put the
boundary of Haldon Common on the west side of Humber Down; as an indication of the
boundary, the present appearance of the Unit Land is I think more significant.

The description of the boundary of the Unit Land annexed to Mr Walker's statement,
is I think no more than a description of the boundary of the Unit Land as
registered; it is not evidence of what is or was locally reputed to be included in
Haldon Common. So I conclude that these Tithe Nos 279, 326 and 332 ceased sometime
before 1842 to be part of Haldon Common and have never again become part of it,

I must consider whether Humber Down (considered independently of Haldon Common) and
the 17 Acre Triangle can properly be regarded as being waste land of a manor at the
end of 1925 (being the date mentioned in the Judgment of re Chewton supra).

The earliest of the documents of title produced by Mr Blackburn is dated 1934, and
in it Humber Down and the 17 Acre Triangle is included in the description "Weodland
and uncultivated waste lands in hand extending to about 204.819 (acres)", so even
if this document be reflected back to 1925, it points either way.

Mr Treen gave evidence about the fence erected by Jord Oable in about 1924 along

the southwest boundary of the 17 Acre Triangle, saying {in effect):- The Gainsborough
Piece and much other land then belonged to Lord Cable., Mr Ryder was his manager.

On his instructions he (Mr Treen) did the job from start to finish. There was then
peat on the part next the fence (Rippons Cover); this peat was sold on behalf of
Lord Cable to the villagers;the land was not cultivated in any way. The fence kept
gypsies out of Rippons Cover. At the time Humber Moor was soggy and wet and there
was no cultivation on it.

About the fence (and also about the then proposed Golf Club) there were Parish
Meetings on 4 March 1924, 22 August 1924 and 20 January 1925, and the number of
contemporary documents relating to these meetings were produced by Mr Walker
(PC/13). Lord Cable's solicitors claimed that the land on Haldon which he had
fTenced was exclusively his own property "having been purchased by him from the
late Captain Templer", see their letter 13 June 1924 (PC/13; ZA); the letter adds
that if the inhabitants of Bishopsteignton derive pleasure from walking on the land,
Lord Cable has no desire to prevent this. Another contemporary document states
that the meeting of Parochial Electors recorded its appreciation of the act of
Lord Cable as reported in Mr Michelmore's letter and an undertaking to remove the
fencing on Little Haldon and to replace it outside his plantation (PC/13, ILE).

Mr Shambrook said (in effect):- He remembered the 1924 fence being put up. 4s a
protest some of the councillors cut the wires. The fence is still there,

-6 -
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During my inspection I saw the fence now along the southwest boundary of the

17 Acre Triangle., It appeared to be an old fence, but I ap inclined to the view
that some repairs must have been done to it from time to time since it first
existed. I conclude that when the fence was erected in 1924 that there was a
very considerable public complaint but this digd not prevent the fence remaining
there, On the other hand, I also conclude that the fence was never a very serious
obstruction to any member of the public who was minded to walk over the 17 Acre
Triangle. In my opinion it did not change the character of the 17 Acre Triangle

1924) as being waste land,

Notwithstanding the great time and trouble taken by various persons in
investigating the history of these lands, to form an opinion as to the manorial
status of Humber Down and the 17 Acre Triangle at the end of 1925, I have very
little to go on. As to Humber Down, my opinion is that, having concluded that it
was never at any relevant time part of Haldon Common pProperly so called, the
indications that it is or might at one time have been waste land of the Manor of
Lindridge are so slight (the Tithe Award shows it differently from Haldon Common
in that W Vooght was tenant), that T ought not unlesa the Present appearance supports
such indications (which it does not) act on .them. As +o the 17 Acre

opinion is that the indications already Rentioned as to it being part of Haldon
Common and as to it having been at one time waste land of the Manor of Lindridge

rted to some extent by the evidence of

it looks like Now, that I ought to act on sy
that at the end of 1925 it was waste land of a manor.

Mr Savill's main contention was that whatever

nanorial status, no part of the Gainsborough Piece wag on 24 July 1968 waste land
AS to thisg:-

res8t of the Gainsborough Piece as being private land over which the public had no
nterest. Under the 1963 and 1964 conveyances (ATB2) the Gainsborough Piece (and
ome other land) was dealt with as something distinect from the rest of the Lindridge
.8tate. Mrs Sleeman in the course of her evidence said (in effect):- She has been

greement, AJB4), Before 1968 in Preparation for forestry development drainage works
ere done and fences were erected on the Gainsborough Piece.

r Penn-Barrow stated that the plantation of trees was programmed to be carried out
etween 1968 and 1972, "compartment no 11" (containing 7.3 hectares, according to
13 planﬁcorreeponding for all practical purposes with the 17 Acre Triangle) was

ntioned by him); the trees rointed out to me were Corsican and Lodge Pole pine,
3 there were other varieties
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In my opinion land does not cease to be waste land within the meaning of the
1965 Act merely because there are on it numerous trees which lmve a value for
timber, but it is not waste land within the meaning of the Act if it has been
developed for forestry purposes as the Gainsborough Piece has, I attach no
significance to the destruction effecteq by the 1976 fires (the damage
resulting which was extensive owing to the lack of available water has to some

extent been made good by new pPlanting), In ny cpinion no part of the Gainsborough
Piece is now waste land within the meaning of the 1965 Act.

particularly of the 17 Acre Triangle. As to this I am not I think obliged to
limit myself to what a person walking over the land on the 25 July 1968

would have noticed; although he would I think have noticed if he had looked
carefully the new fence:and ditches described by Mrs Sleeman and realised if he

acquired the land; as she explained in the course of her evidence¢, that the 1968
conveyance was a family matter and under the leases (4JB3), or so for all purposes
with which I am concerned she remained in substance the owner as she became in
1964; for her the whole of the Gainsborough Piece was one piece of land intended
to be developed for forestry purposes without any distinction. 4 letter dated

17 October 1967 from the Parish Council to Brigadier Sleeman notified him that the
Council intended to claim Haldon "as a Village Green", (4JB/S); this letter was
put to Mrs Sleeman in cross—examination; I do not regard it as showing that she
was not in 1948 Proceeding with her development in good faith without any thought
of any Proceedings such as these., My conclusion is that her development had
proceeded far enough for the whole of the Gainsborough Piece in general and for
the 17 Acre Triangle in particular to have ceased before 24 July 1968 to be

waste land in any now relevant sense,

For the above reasons oy decision is that Cbjection No 284 (Lord Gainsborough and
Mr Eyre) wholly succeeds.

A8 to the Sleeman Piece:- Part of it is now arranged as a car park, and ig
obviously for this purpose a vexy pleasing place. It appears now to be all wasgte
land, and there are a number of indications in the evidence before me and nobody
suggested to the contrary, that it had always been such. Apart from the documents
produced by Mrs Sleeman, I would have inferred that it was at the end of 1925

part of the waste of"¥EE‘E£EEE'df"Kiigsteignton formerly owned by Rev J Comyns
rather than of the waste of the Manor of Lindrdidge formerly owned by Rev J Templer;
but the documents show that she acquired ownersinip of it from thoge entitled to the

Lindridge Estate, It may be that in this respect the Tithe Award is mistaken,

For the above reasons my decison that Objection No 290 (Mrs Sleeman) wholly fails,

is to the Morton Palmer Piece:- Mr Beal read out a statement saying (stating its
2ffect shortly) that the land is private property, that if the parishioners felt
hat they were doing a public service by having it registered as common land,
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he hoped they would nevertheless Trecognise the existing lawful Tighta of
land owners and that it seemed the law attached so much importance to the outward

set about trying to prove that it wasn't waste land it might cost thousands of
pounds, Mr Beal explained that after consideration the owners had decided that they

When I inspected the Morton Palmer Piece, it appeared to me to waste land and I
record that I think Mr Beal somewhat overstated the case against him, The

Morton Palmer Piece is part of Tithe No 328, and I have no reason for not applying
the conclusion I have reached a8 above stated that the whole of this Tithe No is
now and has always been waste land of a manor in every now relevant sense,

Mr Rawlina was I think entitled having regard to what Mr Beal said, to conclude

On the considerations cutlined above, my decision is that Objection No 136
(Dr Morton Palmer ang others) wholly fails.

A8 to the Rayner Piece:- Major Eayner in the course of his evidence read a

statement which he had Prepared as executor of his father, Brigadier Sir Ralph
Rayner and produced a letter dated 22 November 1963 to Sir Ralph from his solicitors
saying that the Piece was bought by the Trustees in 1954 and that they were then

conveyance to them nor the conveyance to Haldon Aerodrome Limited when it was
bought in 1938 made any reference at all to commoner's rights.

The first point made by Major Rayner was that his father had always been more
than generous with the land at Haldon and elsewhere belonging to the family estate

the Rayner Piece was properly registered, Although Major Rayner did not during
his evidence particularise how Sir Ralph Rayner encouraged the public, in the
course of my inspection I saw on some nesarby land, apparently part of the Ashcombe
Estate one or two notices such ags I have set out in the Third Schedule hereto. I
accept his contention that such encouragement is of no aignificanqe in th¥ case.

As already explained I am concerned to determine whether the Rayner Piece is
within the words (not very easy to construe) "waste land of a manor” in the 1965 Act.

For a period before the 193945 war the Rayner Piece was used ag an aerodrome

and the remains of one of the buildings can be seen. An extract from Express & Echo
of 11 June 1930 (PC/25) was produced that the aerodrome had recently been fenced,
that the Parochial Committee had objected, and that Mr W R Parkhouse, the

lerodrome Managing Director, had explained in a letter that the fence was for the ‘
afety of the public and’was in no sense an endeavour to enclose any of the open
ipace"; it was moved that the letter be copied in the minute bock "ag it would

hen be evidence for future generations”, During the 1939-45 war, the Rayner Piece
with some of the adjoining land) was used for defence purposes (BNAS); I had no
letailed evidence about thig use, although I infer that during the war period

nd as long as the requisition lasted, the public was effectively excluded. In the

bsence of precise evidence, I infer that the pre~-war civilian use was never
xtensive, B .



within the meaning of the 1965 Act; see page 853. In my opinion the airecraft use
is of no significance in this casge.

At present the Rayner Piece has a fence around most of it and the land has on it
tracks for the convenience of horse riders; the fence is sufficient to discourage
motorists from attempting to park on the land but it would not (there are gaps in
it) discourage those who might wish to walk over it, Major Rayner said (in
effect):- The fence was erected in about 1960, When he suggested to his father

the flint it would be impracticable to ride horses over the Rayner Piece but for
the track which he and hig father had provided. The fence kept out cars and
motorbicycles and prevented the dumping of bottlee (such as might injure horses).

The minute of a apecial Parish Meeting held on 31 July 1963 which was attended by
Sir Ralph Raymer and at which he explained his views about the fence, was produced
(PC/23); I have no note or recollection of Major Rayner being asked about it
particulariy, although I record that it seems to me that his attitude as he
explained it to me was in all relevant respects the same as the attitude of

Sir Ralph Rayner as recorded in this minute.

and unless the fence and the riding track mentioned by Major Rayner were enough to
prevent it being waste land on 25 July 1968, it is still waste land of the Manor

in every now relevant sense of these words. Although as a general rule enclosed

land cannot be waste land, not every fence around waste land changes its character.
Having regard to the purpose of the fencing as stated %o me by Major Rayner {andh: it
as stated at the 1963 keeting by Sir Ralph Rayner), i its present appearance, I do -
not regard it as being significant upon any "waste land" question. . Land does not
cease 1o be waste land merely because people ride horses over it, and it camnnot I -
think be significant that for horses tracks have been made. My conclude that the .2
Rayner Piece is now and has always been waste land. :

For the above reasons my decision is that Objection No 995 (Major Rayner) fails
except as regards that part of the Unit Land (using these words in their sense on
page 1 of this decision)which is on page 2 called the smaller piece (which is the
land just under a mile north of the north corner of the larger piece mentioned on
page 1). 4s to this smaller piece oy decision is that the Objection succeeds.

L have not disposed of all the parts of the Unit Land referred to in any of the
Jbjections. 4s a general ‘rule a person who has made a registration € anyland need not I
think call evidence to Support its propriety as regards any partof the land to which

10 objection has been made, because if such part had been separetly registered, its
registration would have become final under section 7 of the 1965 Act without any
learing before a Commons Commisioner, Nevertheless I have I think jurisdietion

inder the 1965 Act by reason of there being at least ocne Objection to the

egistration to consider the propriety of any land included in it; so I will say
omething about each of the Pieces to which no objection has been made.

- 10 -
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As regards the Westerland Cottage Piece, in the course of oy inspection it
became apparent that it would be absurd for this land to remain on the Register
if the Gainsborough Piece was removed, and I understood from Mrs Rooke that she
on behalf of the Parish Council accepted this view. Similar considerations
apply to the part of Three Trees Lane not included in the plan attached to
Objection No 284 (Lord Gainsborough and Mr Eyre). TMy conclude therefore that
the Westerland Cottage Piece and this part of Three Trees Lane ought to be
removed from the Register.

As to the National Trust Pieces- I see no reason for not applying the general
rule above mentioned. I had no evidence of, nor did I on my inspection see
anything which suggested that the registration of this Piece was improper, and
I see no reason for calling upon the Parish Council o deal with this Piece
particularly., Howiver,as I have read the above mentiomed letter dated 14 November
1977 from Michelmores, I record for their benefit that hmy opinion the Parish
Council have shown at all material times that the National Trust Piece has been
waste land and has been partaof the Manor of Bishopsteignton; it is part of
Tithe No 328 and my conclusion as set out above in relation to such Tithe No is
applicable; the National Trust Piece is unfenced, and apart from a conveniently
situated and very large car park, appears to be common land "in’ every relevant
meaning of these words; there is no reason why I shoulddeal with car park
separately.

As to the Small Brown Piece:- In all now relevant respects, it is apparently
the same as the Rayner Piece, and I have no reason for dealing with it differently.

A48 to the South Brown Piece:- Although this is part of Tithe No 518 in the Award
described as "Great Newtake", it is now, and looks as if it has been for some
time, waste land, possibly because it is or includes "Whitewell", In the absence
of any evidence about it, particularly, I feel no difficulty in concluding that
it is common land like the rest.

As to the North Brown Piece and the West Brown Piece:- Only part of the North Brown
Piece is part of Tithe No 328 which I have comcluded has at all relevant times —
been waste land of the Manor of Bishopsteignton. The rest are in the Awara — -—°%
described as "Newtake", "Lower Newtake", "Higher Newtake" and "Brakes". On
appearance I felt some doubt whether they could properly be registrable as common
land, but I felt no certainty, and accordingly it being possible that these
Newtakes and Brakes could somehow after the 1842 Award have reverted to Haldon
Common, I conclude, that in the absence of any objection relating to these Pieces
particularly, I have no good reason for not applying the general rule .above '
mentioned. :

For the reasons set out above, I confirm the registration with the modification
that there be removed from the Register: (1) the land edged red on the plan submitted
with Objection No 284 and made by Lord Gainsborough and Mr Patrick Eyre, (2) the part
- of Three Trees Lane bounded on the north, east and south by such last mentioned
land, (3) the part of the land comprised in this Register Unit which is near or

around Westerland Cottagéfwhich is situated south or west of the said Objection No 284

land, (4) the land coloured red on the plan attached to Objection No 967 made by
Urban District Council of Teignmouth and (being the same land) the land coloured
pink on the plan attached to Objection No 973 made by TEignmbuth (Baldon) Golf
Club Company Limited and (5) the detached part of the land comprised in this
Register Unit being about one mile north of the rest on the east side of the
B3192 road and containing a little more than 32 acres being the most northerly of

the two pieces of land coloured red on the plan annexed to Objection No 995 made by
Major R C Rayner. _ .
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After the hearing I was informed by Stephens & Scown and by Stone & Co (letters
dated 4 January 1978) that it was agreed between their respective clients that
I should make no order for costs so far as concermed them. I do not think fit

if—fb make an order for costs(against any rerson who attended or was represented

at the hearing. I regret that these proceedings haveinvolved some of the persons
concerned in such very large costs and expenses, and that my decision owing to
the obscurity of the 1965 Act may give rise to questions as to the benefit which
will to the public result from it. It may be one of such rersons could with
advantage make representations about this when the new legislation relating to

common land which is apparently contemplated by the 1965 Act comes up for
consideration,

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971

to explain that a person aggrieved by this decision as being erroneous in point

of law may, within 6 weeks from the date on which notice of the decision is sent
to him, require me to state a case for the decisiondf the High Court.

FIRST SCHEDULE

Part I, Documengs produced on behalf of the Parish Council

1 - Plan showing Unit Land and the parts of it mentioned
in each of the Objections

2 8 November 1974 Circular letter sent by Parish Council’s solicitors
to all Objectors

3 - 1977 Recently made deed between Teignbridge District Council,

Teignmouth (Haldon) Golf Club Limited and Bishopsteignton
Parish Council :

4 - Blue-backed loose leaf folder containing extracts and
photocopies of 37 documents obtained by Mr Walker

1044 (1) Charter of Dawlish, see "On the Early History of
Dawlish" by J B Davidson, July 1881

1551 to 1879 (2) to (26) Various conveyances, mortgages and an Act of
Parliament of which only the following mention particularly
& common, Nos "+ ... . ]

7 July 1806 (27) Memorandum of the position between Mr J Templer and
Mr Comyns as to waste on Haldon )

1817 (28) Conveyance

1 March 1833 (29) Inclosure agreement

1844 (30) and (31) Agreement for commutation of Tithe and Tithe

Apportionment Award

1845 (34) Solicitors' account
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10

11

12

13

12 April 1869
1870
1873 and 1880

1924
1968

1970

1939

March 1832

12 March 1924

17 April 1924
17 April 1924
1.5.1924

2 August 1924

20 January 1925

30 June 1924

19 November 1965

90

(33) Conveyance
(34) Inclosure Award for Parish of Dawlish
(35) and (36) Conveyance

(37) Memorandum of Association of Teignmouth (Haldon)
Golf Club Limited

05 map Newton Abbot area Sheet SX 87/97; 1/2500
(1 mile = 23" approx)

ii*Jﬂgp Ingitute of Geological Sciences, Sheet 339 Teignmouth;

dift edition; 1 inch = 1 mile

Map indicating land (part of Gainsborough Piece) which the
Parish Council agreed should be withdrawn

Copy of Tithe Award map (hung up on wall during hearing)
Statement by Mr N C Walker of his evidence to which was
annexed a description of the boundaries of the Unit Land
signed by Miss M Thornton, Mrs A Atkinson, Mr E Atkinson
and Mr Walker, and an extract from "Exeter and Its Regions"
edited by F Barlow(Exeter 1969) '

Map showing boundaries of Unit Land with 650' and 700!
contours

Enlargement of geological map showing greensand and
Blackdown beds

Map showing letterings mentioned in statement about
boundaries appended to no 9 above

Loose leaf folder containing miscellaneous documents
obtained by Mr Walker

(PQ) Exeter Evening Post, chairman's address to Grand Jury

(RS)Becord of meeting signed by chairman F W Pook April 7
1924 .

(TV) Letter from Parish Council to Golf Club

(VW) Letter from Michelmore & Co (Solicitors of Lord Cable)
(XY) Letter from Golf Club

(BC) Notice of Parish Meeting held on that day

(DE) Notice of Parish Meeting of that day with print of
letter from H G Michelmore about Lord Cable's fence

* (ZA) Letter from H Michelmore about fence

Print of letter sent to all local authorities in England
and Wales by the Ministry of Land and Natural Resources




1 April 1969

14 1890 and 1891
15 1906
16

17
18

19
20

21 1832 to 1833

22 -

23 31 July 19653

24 -

25 11 June 1930

91

Letter from Ministry of Housing and Local Government to
Municipal Borough Councils, Urban and Rural District
Councils and Parish Councils (Epgland)

0S map 6" = 1 mile

0S map 6" = 1 mile

Photograph copy of plan annexed to 1806 Memo (PC/H No 27)
with manuscript transcription

Enlargement of Tithe map around numbers 328, 329, 330 and 3%2

Statement of Mr Walker as to the derivation of the word
1lBadwayll

Further copy of Tithe Award map

Statement by Mr Walker as to land withdrawn from
Gainsborough Piece

Report of survey of Lindridge Estate under the direction
of the "the High Court by Daniel Smith & Son

Minute of Parish Meeting signed by W J Rydon 9 March 1964
(original Minute Books available at the hearing)

Extract from Express & Echo relating to fencing part
Haldon Moor )

Extract from Shorter Oxford Dictionary "chltivate" and “"crop"

Documents produced on behalf of Lord Gainsborough,

26 -
& 27
28 -
Part II.
AJB1

AJB2 12 December 1934

29 Jupe 1961

Mr Sullivan and Mrs Sleeman

Plan showing freehold land owned by the Trustees and part
currently leased to Mrs Sleeman

Conveyance Rt Hon L S Baroness Cable, as successor of

Rt Hon E Baron Cable (he died 29 March 1927) with the
concurrence of Trustees to Lindridge Estate Ltd of Lindridge
of about 982,47 acres

Conveyance by Lindridge Estate Ltd to Lady R-McC_Benthall
of Lindridge containing about 1000,720 acres

- 14 -



AJB3

AJB4

AJB5S

AJB6

AJBT
AJBS

AJB9

AJB1O

AJBl11

13 November 1953

16 March 1963

10 June 1963

13 March 1964

15 January 1968

2 April 1977
1968, 1970 &
1977

26 January 1971

1967 to 1973

17 August 1973

1974-1977
1968 to 1975

1973

5 June 1975

1970

92

Vesting deed by Lady Benthall as settlor to Sir A P Benthall
and Mr L J Collins (trustees of a Settlement made by her)
by reference to the 1951 conveyance

Conveyance by them to Corthorne Estate Co Ltd (on satey

Conveyance by them to Economic Forestry Ltd of about 326,167
acres (subject to a timber agreement)

Conveyance by Economic Forestry (Mangement Services) Ltd to
Mrs M Sleeman of about 207.143 acres (subject to said timber
agreement )

Conveyance Mrs Sleeman as settlor to Rt Bon A G E N Earl of
Gainsborough and Mr P Eyre (trustees of a settlement dated
29 March 1967 made by her) of (inter alia) the 1964
conveyance land (alsc hmd in Hereford and Wilts)

Appointment of new trustee, Mr AN J Sullivan in the place of
Mr P Eyre

Leases and surrenders relating to the interest of
Mrs Sleeman in the 1964 conveyance land

and Mrs Sleeman by which the said land was made subject to a
Forestry dedicatien convenant

Correspondence between Bischoff & Co and Parish Council

Letter from County Council about withdrawal of part of
Gainsborough Piece '

Correspondence between Bischoff & Co and Stephens & Scown

Correspondence between Bischoff & Co and Iliffe's, as to
information held by Economic Management Services Limited -

Correspondence between Bischoff & Co and Bird & Co and
Michelmore & Co as to information held by Cable Trust

Letter from Chamberlain Bros and Michelmore to Bischoff & Co

written by the Ranager of Lindridge Estate from 1940 to 1957;
Estate broken up on the death of Sir E Benthall; the northeast

extremity (the Sleeman Piece) long been used by picnicers wit:
carsIm:] .

Correspondence Bischoff & Co with Tithe Redemption Office
(copy of relevant part of Tithe Award)

-15 -
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AJB12 1970, 1973 Correspondence Bischoff & Co with County Archivist in
earliest directory for Devon (White's 1850) there are
. 4 Manors in the Parish of Bishopsteignton: Bishopsteignton
& Radway held by Rev John Comyns, Luton held by
Lord Clifford and Lindridge held by the Rev James A Templer
no Inclosure Award - the Gainsborough Piece and the Sleeman
Piece not inecluded in the Litile Haldon Award

Schedule

Part B

No 1 23 October 1968 Letter County Council of Common Registration

No 6 1970 Letter from Historical Manuscripts Commission

No 13 1972 Attendance at Public Record Office

No 14 - Attendance at Director General of Ordnance Survey

No 15 15 Attendance at Institute of Historical Research

No 16 Attendance at Bouse of Lords Record Office

Neo 17 Attendance at Commons Registration Society

SECOND SCHEDULE
(1842 Tithe Award Schedule: so_far concerns the Unit Land )

Plot o  Owner Description Area Identification with the
(occupier in A.R.P.  Pieces into which the
brackets if Unit Land is treated as
different) ‘divided

327 Lord de Newtake Common 88.2.25 South part of the West
Clifford (John Brown Piece
& James Vooght)

273 Lord de Outer Brake Pasture 14.3.,21 The remainder of West
Clifford Brown Piece except on the
(James Vooght) north side (see No 272

below)

328 Rev J Comyns Ealdon 274.3.4 Part of North Brown Piece

Common

All National Trust Piece
All Rayner Piece

" A1l Small Brown Piece
411 Morton Palmer Piece
All Sleeman Piece

All Golf Club Piece north .
Teignmouth—Kingsteignton
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