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COITIONS REGISTRATION ACT 1965

In the lltter of Yortham Burrows, Hortham, Devon (To. 2)

DECIBION

These dismpaies relate to the regisirations at Entry Hos 1 - 42, 44, 91 and
93 - ASMgin the Rights seciion of Register Unit No. CL 9 in the Register of
Comaon land maintained by the Devon County Council and are occasioned by
Objections Jos 713 and 394 made by the former Devon County Council and noted
in the Register on 9 February 1971 and the conflicting registration at Entry
Z0. 453 in the same seciion of the Register Unit.

I neld a hearing for the purpose of inguiring into the dispute at ortham on
12, 13 and 14 Januarj,19, 20, 21 and 22 April, and at Jaterzate House,
Longen WC2 on 24 Octobner 1977. The hearing was attended by ir Ian lleCulloch,

of counsel, on beralf of tne Devon County Council both as Registreiion Authority

.~

[

ana 23 Objector; ilss Sheila Camercon, of counsel, on behalf of the Torridge
District CJouncil as successor to the former llortham Urban District Council,
the applicant for the replsiration 2t Entry Jo. 453,and also on benalf of the
Jorihan Towm Jouncily; I J 5 Fhilipp, !xr L ¥ long, i J J Ferguson, and
S =3 ?
r = 7ea5t, solicitors on benzli cof a nuzmber of applicanis for registrations;
¥ P <
Sumner, [T J ® Day, r R T X Evers, r 3 D Sradford, lirs
Lawes, ‘s L S 3tead, v J Roberts, 'r J “loolf, .=r R .4ills
H b H )
T Sguire, (s £ Iriffey, r 7 J 4 Dell, 1 L 5 Poole,
T W I Aarileii, amplicants or successors to applicents

decicicn in In the atier of llortham Zuirrows, Jorilen
' nave confirmed the registration at Zatxry
malte 1t ineviiable that I snouli refuse o
ioct of thece disputes, for it dces not atgear
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om che evidence swmmarized in oy deciszion in In dhe (23
1), zunrz, Lhe inhobiioais of the ancient parisn of crithenm,
woTwallovers, wve Jron tize immemorial grazed their snimals on Jlorthan
nave neld thal they nad a right so to do.
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vegicirations the subject of these distuves H2sed
chat they wers votwallonersz. While I accept tlat
rignt to zroze nis animals as a notwalloper, he
a class and iz not thereby entitled %o o personzl

avplicanis wno anneared or were renresenied ai ithe hezring
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rort their registrations by claiming that they had accuired rizats
0of shem adduced evidence which would have sunported a2 clzim
srescriotion against the ovmer of ihe soil had that evidence siood alone. This
Fas 2ccentad oy Lr cCulloch on venalf of the Devon County Council, the present
ovmner of zhe zoil. Sut thet evidence does not stand alone. Zzen of the persons
g entitled by rirtue cf being an inhabitant of the zncient paris
of Tortham to Troze aninals on thie Surrows. In my view, such enjiojyment of the
sricing could net e the fcundation of a separate right by prescription.
ol hd

vy Treseriptior

.

l‘[‘%l
&

et

er mvach it i ae
Ju’



i05
Reference Nos 209/D/90, 92 and 93

could stop at any time, if he were so minded. In this case the successive owners
of the soil must be taken to have been aware of the rights of the inhabitants and
would therefore have known that they were not entitled %o put an end to the grazing.
Enjoyment which the owner of the s0il is bound to suffer cannot give rise to a right
different from or more extensive than the right by virtue of which that .enjoyment
is had.

I have therefore come to the conclusion that the only rights which these applicants
have proved are their rights as inhabitants. However, should this view ultimately
be held to be mistaken, it seems desirable that I should set out the rights which
were established against the County Council as owners of the soil and the mumber

of sheep applicable to each. They were as follows:-

Entry No. Mame of Applicant Mumber of sheep
with their lambs.
15 Taters 7
67 Withecombe, W.F. 20 -
107 Withecombe, A 126
113 Vilcox and Morrish 34
174 Griffey, A.R.D. 18
195 Griffey, W.G. 28
271 Tucker and Voolf 15
277 Withecombe, A. S. 70
405 Mlls 200
430 viithecomoe, . ., Withecoumbe,ZI.,
Jradley, A.7., and 280
Hall-Tomkin, 3.D.
445 Sauire 20

For these reasons I refuse to confirm 2ny of the registrations.
I do not remard this as an appropriate case for an award of cosis.

I an required by regulation 30(1) of the Commons Commizsioners Fegulations
1971 to explain that a person aggrieved oy this decision as being erroneous
in point of law may, within & weeks from the date on which notice of the

deciszion is sent to him, require me to state 2 case for ihe decizion of the
Hizgh Court. :

Dated this 9-1‘!1' day of % 1977.

Chief Comions Coomissioner



