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COMLIONS REGISTRATION ACT 1965 Reference Mo. 209/95/102

In the Matter of Spitchwick Zommons,
Tidecombe-in-the-lioor, Devon (Fo. 1).

DECISICH _ P

This distute relates to the registrations -at Entry Nos 14, 22, 23, 25, 33, 37,

38, 3%, 42, 44 and 48 (now 55 and 56) in the Rights section of Register Unit

Mo CL 33 in the Register of Common Land maintained by the Devon County Council and
is occasioned by Objection Mo. 227 made by Yr R J ilichelmore and noted in the 5
Register on 16 Octcber 1970. ‘

I held a hearing for the murpose of inguirinz into the dispute at Paignion

on 25 Jenuary 1977.  The hearing was attended by Mr C A Tilkinson, one of the

applicants for the registrations at Entry los 14 and 42, Mr P Coéaker, one of

the applicants for the registrations at Intry XMos 37 and 38, ! DR Pryce, the

appiicant for the regizirztion at Intry To. 39, ir T C Richards, solicitor, on

behalf of lirs 7 7 i Giles, the applicant for the registration at ntry Jo. 44,

and iir J A F Fittow, solicitor, on behzlf of the Objector. I J ilewton and

s oA dewton, the apvlicants for the registrations at Entry ilos 22, 23, and 33,

id not appear and were not revresented. Before the hearing /s A French and

cents for the rezistraticn at intry To. 25, and ‘essrs

7 8§ French, T I Trench, znd I J french, the appiicants for the registration at
[

try To. 48 (now 55 and 35), stoted in writing <2t they did ot wish to pursue
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their respeciive zanplicc
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rs Giles cleims %0 De senbtitled to rignhus of esiovers, o iale sicne, sand, 2nd

sravel, and to sozze 28 tullocks or ponies cnd £2 sheep 25 the ovmer of coricin
land %nowm 2s Foxwortly Tarm, at one iime Formrorthy Tarm comnrised a larger
are2 than that now ovmed vy "s Giles. The 0lé formrouce e situzate on the

e 5 Giles does not owm, ond Itz 3ilss hag o new houze ow te —art vhich

was redeemed in the 1933'z,- cin- chielf rant of

et of

A/ .
o . &= & Temr
bl -kt 3 - Eal Doy & PP S <. .
lzrd of the mancr of Sgiishwiel in wo
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758 weid to the resnect of T2 Thole of the land
forzerly comprized in Fowworithy Form. : ' :
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iu owas odnitted Ly Tir Zittew that Shere vere ri-ng
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r of commen <I pasture, estovers,
¢ surbary, and sommon in the zoil attzched & ’
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izinal Foxworthy Farm.
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Although !Irs Giles has not cléimed a rizht of turtary, it is conveniant to mention
it here, since ihe evidence in the_cour: rolls is terizl in sther disvuties

reilzting te this 2arister Unit. The payment of the chief rent indicates that

Toxworthy Form wes an anciant nanorial rreenold, so that the righis were “ppendant .
fre zeneral ruls of -law is thot upon @ severznce of such o freenold proverty the
i:his of comion zpnendant Lo it are avrorticonavle: See Trrin-hum'tg Case (15847,
& %00 Ren. 3Bb. v Zitiow contended, however, inat by the custonm of the “‘anor

of Svpiichvici: zuzh rizhts are not apnortionzble, but remzin arrendznt tc the
"ancient hearth".

r “lichelmore has been the steward of the nmanor of Spitcnwicl: siace 1955, Ye

produced a2 number of presentments from 3he vecords of the court leet relating to
the exexcize of rizhts of comuon. On 1 Tovember 183% the honmz.e cresented that

-0 commoner nad 2 right to remove turf from ithe Tommon for other turnoses than
2 - -

the zncient custom of the meanor *he rizhts of the tenants were strictly limited
to the gzetting of a2 reasonable auantity of wood for binds and spear sticks or for
domestic fuel upon the ancient nearths vithin the menor. On 7 ‘arch 1505
Permission was granted to 2 tenant to take and remove sand from the Common
for the purpose of erecting a for which an ac

for fuel for his dwellinghouse. On 19 February 1874 the homzze declzred thet oy
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paid. On 23 August 1932 it was pointed out that sand and surface stone could
only be used within the manor for the repair of existing buildings. Cn this
evidence I an satisfied that by the custom of this manor rights of turbary znd
estovers a2nd common in the soil are not appertionable upon a division of an ancient

tenement, but remain attached to the part of the tenement on which the "ancient
hearth" is situate.

Mr Michelmore stated that . the rule that rights of common of pasture could not de
divided was not set out in the records of the manor "as it was well mowm to all'.
He cited in support of this rule entries in the court records of the neighbouring

manor of Dunstone in the same parish, of which he is also the steward. These
entries are as follows:

"The Homage certify the same and present that by ancient custom of this lfnor
the right of pasturage, turbary etc. pettain to the residence within the lfanor
in respect only of ancient tenements therein and that the erection of new houses
or the division of ancient itenements inito two or more parts does not confer

any new righis on the holders therecf nor extend or increase the rights
previously enjoyed by such ancient tenement.

"7e present that by the custom of this Manor =ach holder of an ancient
original house tenement within this Ianor and paying Chief rent o the

Lord in respect of such house tenement is entitled by the custom of the

Jlanor to cut not exceeding 750 fags in any one rear in respect of and.for
consumption in such house tenement; ™ut has no pasturage rights over the
caner Commons unless he nolds farm londs within the “‘anor capable of supn oriliag
sufficient live stock and pers Chief rent for such pasturage rights. ind

that no division of ancient original nouse terements or farm lands inic iwo

or mere tenements or holdings has herefofore Incressed or multipliad such
rizhis nor can hercafiiter do sc.”
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avidonce regarding the customs ol snother menor, even theough e

iwo nenors m2y ve adjzcent to each other. If T am wrons cn ihiz noint, i

n0T fEpefr o me thzt the custom of the monor of Iunsicne with recuacs to ihe alfsct
of =he divizion of ancient ienements into 7o or rmore paris upon »ihits of nasture
prevents the 2pnortionment of such rights zmonz the parts. The custon only provides
thzt the division of 2 tenement does not confer any new rizhis on the nolders of

"iie several parts or exiend or increase the righis nreviously enjored Sy the ancient
tenement. This would, of course, prevent rights of turdary and estovers znd common
in vhe soil attzaching to 2 new house built on one of the narts, but nod, in =v s

..... ¥ 12w

the apportionment of rizhis of pasture, which would nct heve the effect of increasing

LIl oo
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th2 burden on the servient fenement.

d tc nold as a matter of law that svidence rezardinz the cusicus of
t

Murihermore, 2 custom to Ve enforcezble muzt Le rezsgonzhle. In ny view, 2 cusion
shat 2 rizht of pasture should a0t be apportionadle on a di?‘alOﬂ of o= tenement ig
10T reasonavle, for it upsets the scheme for. the -razing of the com-on shich is

based on the number of znizals levent and couchant on the iotality of the arez of
4.

che ancient fenements.
dr Zittow agreed that if the pight of masture is apportionzble, the number of animals

set out in Irs Giles's application represents a correct apsortionment of the right
attached to the oririnal area of Foxworthy Tarmm.
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For these reasons I shall confirm the registration at Entry Hb; 44 with the
following modification, nemely, the deletion of the words: "Istovers. To fake:-
stone, sand, and zravel."
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Wilkinson informed me that he did not wish to support the registration at Eatry

No. 42. The registration at Entry Yo. 14 is of a right to graze 16 bullocks or H
poniés and &4 sheep or their equiwvalent attacned to certain land at Lower Aish.

This land consists of 25 acres on which ir Wilkinson has built a house. The former
Lower Aish farmhouse new belongs t¢ someone else and is used as a guest-house.

This case is therefore on all fours with that of Irs Giles, and there being no
dispute as to the gquantum of the right registered if the r1ght is apportionable,

I shall confimm this regisiration. :

R,

The land to which the rights resistered by Mr Coaker are stated to be attached

is not in the manor of Sritchwick. Mr Coeker stated that he was not claiming

a right to put his animals on Spitchwick Common ,but only to have his animals stray
there. The commons on which lir Coeker is entltled to graze his animals do not
adjoin Spitchwick Common, but he stated that his animels stray along the roads.
Since the commons are not adjacent to sach other, Mr Coaker is not entitled to
comzon nur cause de vicinaze, but even if he were, such a right is not; in my view,
ror the reasons ziven in =y decision in In the llatter of Effingham Common (East Court).
Hook 2nd 3anks Jommén, Zffinvhem (Jo. 1) (1976), Ref Nos 236/D/24-45, capable of
rezistration under the Commons Zesistraiion act 1955, I therefore refuse to confirm
thiz recisiration.
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e Pryce cla 1ﬂs rints of estovers, turbsry, and pennage, and 2 wizht to graze

24 sheen 2nd 5 vullecks ztiached %o ?igher HYamaford Farm. A chief rent was paid
in respect of lIr Fryce's nropariy wntil it was redeemed on 1 November 1935. The
nistery of the ncusze ovmed 5y 1 Pryce is somewhat obﬂcure, tut it seems to have
been formerly ithe stables of zn szrliar house. However, v Littcw stated that he
*did neoY wish %o press the noint %hzt the present house ig 2ot an ancient hearthn,
cut ne weli thre fact thaet i exzrcised any rigat of zrazing
zinca 1054 T Fo that he wes warned off by

v "ichelr 1tly on the zround that his house

ollote Rrilis) 7 i anvtear that [r Pryce ever

Iasaznded iny W was atitached %o 1is nroveriy:
2 z2id thai he felt thal sbhjecti an wouls be wointless, In oy view, there ic a
riznt attacned to 'r Pryce's premerty and he nas not abandoned it.

I therefore conlirm ihe regisiraticn at Intry os 14 =nd 39 without modification.

- ceafirm the rejizivaticn a2t Intry llo. 44 with the following modification, namely,
the leleiion of %lie words "izteverzs. To take:- stone, sand, and Travel®

I ra2fune %o cenfim: the resistraticns 2% Mmtrr Tos 22, 23, 25, 33, 37, 38, 42 and
PRI — -

a0 0% oo aAna j'Sj.
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) of “he Zomons Jomnissionsrs Zesulations 1971 to
by this fecision o5 veing erronzous in vpoint of 1
e on whicn noctice of the decizion iz sent o hin,
¢ case Ior the decision of the Fizh Court.
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may, uithi
requiras ne

Duted this 268 dey of O'Iavm& 1977




