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COMRMCNS REGISTRATION ACT 1965
Reference No.9/D/1T

In the Matter of The Village Green,
Woodbury, DPevon (No.1)

DECISION

This dispute relates to the registration at Entry No.1 in the Ownership
Section of Register Unit No.VG 40 in the Register of Town or Village Greens
maintained by the former Deven County Council and is occasioned by the

conflicting registration at Entry No.2 in the same section of the Register
Unit. '

I held a hearing for the purgose of inquiring into the dispute at Exeter
on 22nd October 1974. The hearing was attended by Mr Harold Burnett, of
counsel on behalf of {he ¥Ficodbury Parish Council, the applicant for the
registration at Zntry Ho.t, and by lUr Graham Neville, of counsel, on behalf
of ir A.W., liiles, the applicant for the registration at Entry No.2.

The land comprised in the Register Unit is divided into two unequal

pertions 0y a footpath leading to the church, the smaller being to the north
of the path. The land the subject of the registration at Entry ¥o.1 consists
ci the wnole oI zhe land comprised in the Register Unit, while that the subject
of the registrofion at Zntry Jo.2 consists of a rectanzular area at the
easztern =2nd of fhe cortion to ithe nertlk of the path. This area is hcunded on
i%s norzhern side by 1 ilding owned by r liles and used by aim for the
nurneses of 2 naint shop in connection with his garage tusiness.

ceitier e Faricl Jouncil nor Ir Uiles has any documentary title to
any 2Tt of the land cempriced in tihe Zesister Unit., Zach claims to have a
nossessory title - the Farish Council %o the whole and IIr lliles to the porticn
the subject of the rezistration at Intry Uo.2 (hereafter called '"the Aisputed
lzrnd").

“r Jdles -urcarsced Lis nroverty and the goodwill of the business on

17%h llareh 1860 from Ir R. 3erry and rs .L. 3erry. lembers of the Berry
fzzily nad occuried the cremises Zirst as dealers in and repairers of
arricultural implements and machinery and later as garaze troprietors, from
some time during the nineteenth centruy. The Berrys had made a habit of
lezving implements 3nc vehicles on the land to the north of the path (including
the disputed land) which was bcunded on the north by their property.

wr LR 0ﬁerf1&1 now aged 53, remerbers that this was so when he was a child,
but it appears ;ro" the minutes of the Parish Councilyto be referred to later,
tzat the Zerrys 2nd their landloerd had some concern with the land between

the path and their premises many years before Lir Scmerfield was born.

The disruted land is boundsd on the east by a road, access from which is
obtained througz =z gateway adjoining Ir Uiles's paint shop. Access to the
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rear of Mr Miles's premises and to a house formerly belonging to the Berrys,
which was excluded from the sale to him, is obtained through this gateway
and across the disputed land. This land has a surface of hardcore, which
was laid to provide hard standing for the fair formerly held on the Green.

The first relevant entry in the Parish Council minute books is the
following item in the agenda for the meeting held on 13th February 1895:-

"To further consider the continuing of the iron fence of the Village
"Green up to lr Berry's gateway"

At the meeting it was resolved:-

"That the Fencing of Village Green be extended with gates to
"lr E. Berry's huildings".

The matter came before the Council again at its meeting on 19th March
1895, when it was resolved that the following be entered in she minute book:-

"That Xr Chazmier on behalf of The Hon.ldark Reolle agrees to the Fence &
"Gates as proposed by the Council, it being understood $:at their
"eresction shall not be Saken as an admissicn on the part of the Zstate
"o the rigat of the leuncil to enclose the norticn of the Green between
"the Church nath and lr Zerry's premises or in Zercgation of the rights,

-

"wnatever ithey msy 1%t sresent be, of the Public or of The Hom..lark Ielle.

sz Jollewas 27 Uhzt time [ Zerrr's landlord, ind ais successors in title
ccntinued to own the nremises until they were zold Yo . Zerry and lirs Serry
in 1953. The fence referred %c wac to the scuth of %he rateway con the sasiern
heundary of the disputed land.

Tre next -elevant 2niry in ihe minuite Docks is in She mirutes of the
meeting neld on Sth Cetchber 1925, where it is recorded “hzt:-

"The Cleriz was i

"and machinery nlzce
"Green in wvisw o %k
"repudiate all 1iszbi

4 foc write lr Beryy reszecting The implements
fob The open space 2djoining The Village
children :ind others as The Council

ity snould zny claim arise’,

Smortly afler [Ir [dles purchased 2is oroperty he hezzn te have the
centre o the premises rebuilt znd beirng in consequence sa

well as on the
sh Council, which

e 2

tezan tc place cars on the Green te the zouth of the patl
land tc the north. This gave rise to complaints to the E
agreed zt its meeting on 25th larch 1960 "o write and 2si lr liles to kindly
zgep within his limits when varving veiicles and machines. The Cleri: to

tre Farish Council accordingly wrote te ilr lliles twe dzys later:-

n
ort of space, he
s
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"I have been recuested by my Ceuncil to ask if you will lrindly be good
. 7 .

"enough to keep all your vehicles, which are paried on the edge of the

"Green, to within the limits of your boundary". :

iy



32

Mr Miles explained in his reply about the rebuilding and stated that
as soon as the new workshop was coumpleted he anticipated "no difficulty in
remaining within the limits of my boundary".

In the early part of 1961 cars were still being parked on the south
side of the path, and on 9th February 1961 the Clerk to the Council wrote
to Mr iiles reminding him of the correspondence in 1960 and concluding:

"Perhaps you will very kindly see that none of your vehicles are parked in
the centre of the Green'.

At the meeting of the Parish Council held on 25th July 1961 it was
decided to provide parking space for 15 cars along the southern edge of the
pvath witk a removable fence should more space be recuired. Effect was given
to this by erecting concrete posts linked by a chain on the south side of
the area so designated as a pariiing space,

™o years later there were complaints about Mr iiles making use of the
parking space, and on 26th June the Clerk to the Council wrote to Mr ifiles
as Tollows:-
"I have been reguested by my Council to write and recuest you to
"remove all your vehicles from the public car park in the Green.

"Your cars and vehicles should be kept within your boundary".

-r iles seems not %o have been very co-operative, for on 18th February
1964 the Chairman of the Parish Council was asked to see him., On 17th llarch
1064 the Chairmzn re-orted that lr iiiles had agreed to reduce nis line of
cars Ic oneé row 2s 300n 2s Jo33ible, whereuson it was agreed to leave ih
matier over fer the time heing.

= 2m satisTied on tlis evidence, which was not contradicted by the oral
eviderce, that up Jo iz stage the Parish Council nad not gquestioned
-r [iles's right to use the land to the north of the path in the manner in

wiicn ne and the Zerrys before him had used it. The trouble had been caused
entirely by the pariiing of cars to the south of the path., As ir Stokes, the
Chairman of the Parish Council, put it in his evidence, there was no problem
until :r Jiles came. :lovever, in Cctober 1964 the Council became aware by
encuiry from the Rolle Zstate Cffice that the area scld to the 3errys in 1958
23d not included any of the land between the buildings and the path and that
shere was no provision made in the conveyance permitting the purchasers te

ma:e¢ use of the Village Green for parking cars. Thereafter the Council shifted
its rround and contenced that r Jiles had no right to use the land between

the path and 2is buildings.

Cn the evidence I have come to the conclusion that Ilr !liles and the
3errys before aim hove used the disputed land for the purposesof their
dusiness for meny years. Trzere is no easement of parking vehicles and macainery
cmeown to the law, so that the only possible legal explanation of what has been _
dene is that Ir Miles and the Berrys have been in possession of the land. That
cossession has not been unencumbered, for not only is the registration of the
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land as a town-or village green conclusive evidence that the inhabitants of
the locality have rights over it by virtue of section 10 of the Commons
Registration Act 1965, but in fact, as Mr Miles stated in evidence, part of
the land has been cleared at fair-time. There also seems to be some not very
clearly defined right of way from the gateway across the land to the part of
the Green on the south side of the path. These rights, however, do not have
the effect of preventinz the nature of the enjoyment from being what the law
regards as possession. That possession lasted long encugh for the Berrys to
have acquired a possessory title. That such a title was acquired by the
Berrys would account for the fact that the disputed land was not included in
the conveyance to lr R. Berry and irs N.L. Berry in 1958. The disputed land
was not expressly mentioned in the conveyance to Mr ifiles in 1960. While it
could be an interesting legal problem whether the latter conveyance had the
effect of transferring the Berrys's possessory title to iUr iiiles, I do not
feel called upon to determihe this point, since if he did not acquire the
Berrys's title by the conveyance, !r ‘iles has acquired a possessory title
of his own by being in urdisputed possession from 1960. I am therefore
satisfied that the Parish Council is not the owner of the disputed land.
3o far as the rest of the land comprised in the Register Unit is concerned,
there is some rather slender evidence that the Parish Council may have
acquired 3 possessory title to the lznd to the south of the path, but since
there is no contest abeut this land, I am prepared %o hold that the Parish
Council is the owner of it. However, the position with regard to the land
%o vhe north ol the path and Yo *he west of the disputed land is somewhat
diZferent. There was no svidence th2t he Parish Council had ever exercised
conirol over ithis > there was 3cme evidence that it hod been used by
25 the disputed lznd., lIr iles sazid that ae zad

L

1z
the Zerrys in the same way
intended ftc¢ agely ¢ red as a2 owner of pert of thiz land as well
25 of the disputed land, but that threouzh an arror on the part of the solicitors
airn icitors instructing 1 Teville) 4uis application
lazrd, 4s I see i%, it would not he oven %o

ne Lo exte gisvraticn niry _o0.2 B0 include any port of the land
s¢ ths west of the dispuled land, even if I were satizfied 3hat lUr liles had
zecome a2 owner of it, If I were %o express any viaw on that matter, it
would De but an ghiter dictum. I therefere dc no more than say th2t I ar not
catisiled that the ZFarish Jouncil is %he owner of any of the land to %he
morth of the path,
Tor tlhese reasoms I conlirm the rezistration at niry Uo.1 with the
Tollowing medification, namely the exclusion of %he lznd to ths north of the pati.
3ince I shall coniirnm the confliciing registration without modification,
Zhe result will 32 that 3he land fo ke aorth of th zath ané Lo the west of
“he dizputed land will azve no nerson rezistered s its owvner and will in due
course nave o bve the sudject of an unclaimed lznd refsrence urder seciion 8
of the Act of 1265, I regret ihe necessity Jor this duplication of proceedings,
out it seems to be tecnnically unavoidable.

I am required by regulation 32(1) of the Commons Commissioners Regulationg
1971 te explain that a person agrrieved 2y this cecision as being erroneous in
noint of law may, within § weeks from the date on wkich notice of the decision
is sent to him, recuire me to state a case. for the decision of the High Court.

Dated this igi!:  day of Xovember 1974

Chief C ommissioner



