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Reference Nos 210/9/338
210/9/339
210/D/240

In the ilatter of Cowgrove Common,
Pamphill, Wimborne District, Dorset

: RCISTON

nese disputes relate to the registraiions at Entry Ho. 1 in the Land Section and
“niry Nos 1 and 3 in the Rights Section of Register Unit Mo. CL 59 in the-

ter of Common Land maintained by the Dorset County Council and are occasioned

Jjection No. 343 wmade by Mr Henry John Ralph Bankes and Objection No. 451 made

ne said Council and {both) noted in the Register on 19 February 1971.

2ld 2 hearing for the purpose of intuiring into the disputes at Poole on

3 Jume 1950. A% the hearing (1) the Ramblers Association an application wy whenm
n9%zd in the Land Section, were represented by MNrs R Colyer who is their

T F 62) Hr H J R Bankes was reprzsented by Mrs R llackworth

itor consultant with Gregory Rowcliffe & Co, Solicitors of London; and

orset Coun®y Council wers represented by lr-J Y Fribence,
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") in this Register Unit iz zccording to the Rezister,
o The Land Ssction registration was made 2n the annli
Council and in additicn to the s2id Ramblers Aszsoci
ication, there is a note of an application by iir W J Lacy of Poplar Farm.
a1e HAights Section Entry Nos 1 and 3, there are registrations of a right of
comzen (1) of pasture for 50 cattle, and (3) o graze 60 cattle, made on the
oplicziion (as tenant) of (1) Hr W J Lacy and (3) lir O & Chissell and lir F T Chissell
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n2t he withdraws his applications for the said registrations; and a letter dated
20 May 1930 from the County Secretary saying that the €ouncil withdraw their
objection. The grounds of Objection No, 343 (lMr Bankes) are: "That their are no
. Rights of Common exercisable over the land in this Register Unit".

#rs Colyer in the course of her evidence produced: (i) a copy of the raztum nade
to the 1955-58 Royal Commission on Common Land by the Dorset County Agricultural
ConzZtee wvhich included the following entrys "(item ¥o.) 38, (description)

Cowgrove Common, Pamphill, (0S No.) 457 and 458, (Acreage) 10 {Tyoe of Comnon)
¥arorial Waste, (naturs of Common rights and extent used) unused, (Condi4ion of

Tend) Rusky wai (7 wasta); (remarks) thers is zome doubi whether this iz a comnon';
(2) 2 copy of the OS map (1928 edition) 6" = 1 mile on which the Unit Land is
dzscrived as "Cowgrove Common" and marked as marshy or furze; and (3) (from the
Cownty Archives) the Tithe Apportion Award for the Parish of Wimborne Minster
confirzed on 2 September 1847 by the Tithe Commissioners in which ameng the

“i%nadls lands agpears 2251, Cowgrove Common: Pasiure: 19{aA) 2 (&) 12 (P)" =zaa

in respect of this item in the column headed Landowners appears the word "Landowners
(sic)" and in the colwm headed "Occupiers” appears the words "Sundry Occupiers (sic)”
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Mr E T Rhodes who is now and has been since 1977 joint Land Agent to lr Bankes!
Estate and before that was Assistant Agent from 1945 to 1972 to his father and
from 1972 to 1977 to Mr E H Pratt, in the course of his evidence said (in effect):-
The Estate is about 16,000 acres mostly in Purbeck, Dorset, some (about 7,000 acres)
near Wimborme and a small area in Cumberland., Mr H J R Bankes is now and has been
since about 1923 the owner of the Estate, and he understood that it has been in his
family since before 1650. The Unit Land and the Farms around it are a2ll included
in the Esiate, The tenants of these farms are Mr Chissell, Mr Lacy, Mr Galpin,
Mr Hobbs, and lir Whittle. Their ienancy agreements do not expressly include any
grazing rights over the Unit Land, although all the tenants from tine to time graze
the Unit Land, and during any discussion as to the amount of the rents payable under
their terancies it was understood that some grazing over the Unit Land was included
in the tenancy. The Estate "managed" the Unit Land. z=g  that they cleared water-
courses, == renewsed the culverts and replanted the trees as needed and generally.
Thers was no grazing on ithe Unit Land otherwise than from the said farmi

dlrz Colyer's first contention was that notwithstanding no evidence was offered on
behalf of thoses who had registered grazing rignts I shouid find that such rights
existed and that accordingly *he Unit Land was within parazraoh (a) of the 1965 Act
action 22(1) the definition of common land being "land sudject to riznts of common”.
I have no evidance that either r Lacy or lessrs Chiss=1l had gr=zed the Unit Land
for a2 long enough pzried for m2, on thz assunpiion ,nau thair 7 g2 in diffezreni
ownersiins to that of the Urit Lard, to presumez thot they and/o l“ d’axuo
granved the right they had rezistered. Bul evan assunin
the Unit Land for such a—baziai=ff‘e circzzstance that the Un . in r= S23
ownership as these farms prevent: ¥ me-from ary graszing Tor-amy such period presuming
any now regisirabls right; in my opinion a right of ccamon aitached to land to be
within the 1965 Act must be a right attached to land owmed in fee simple by another
person. This opinion is consistent with the 1965 Act definition of a rigni of common
vwhich in effect excludes & right held only under a tenancy azresment; =2nd also
consistent with the general principle of law that any right which arises as a result
of things done by a tenant on land comprised in his tenancy enurss not only to him
as the person wno did them but also to his landlord ,so ikat in the result the newly
arisen rignt must be treated as inciuded in his tenancy asreemsnt. Tor this reason
I reject llrs Colyer's first ccntention.
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Urs Colyer's second contention was that the Unit Land was within paragraph (b) of the
section 22(1) definition, as being “waste land of a mznor". In ny opinion the
docunents she produced are not evidence of this and it was not supported either by
her oral evidence or by anything said on benall of ilr Bankss; and Mr Rhodss svidence
although not dealing disiinctly with this point, so far as it went was against the
contantion., I therefore reject it. T recx= that it was not at the hearing suzgeste
that the grounds of the Objection although apparently liaited %o paragrapn {a) of the
definition precluded me from finding apainst the second contention on the grounds
that the objactiion m=2de no mention of the land beinsg not waste of 2 =munory iF it had
besn so suggested I would have glven leave to anend grownds in exercise of the powers
conferred on me by regulation 26 of the Commons Commissioners Regulations 1971.
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Mr Bankes and that Mr Vebb, Mr Mifchell and Mr Choerret®: are terants of the Estate.
Lo vy it Tia 1505 Act so~frermEn=tt 13 conﬁern;% with rights of enmmon
attached to land owned by some person in iee simpl *—?ﬁesasun-nnd-nuigﬂiash

rowpres over land onred by some gther vwerson in fee 51ﬂole 50 tre evidence of
Hr Mhodes was aoaldsu;rlants re 1atured at thesge Entry lios, ¢ﬂt5e absence of any
evidence in support ol the righits, I conclude that the rezistration:should not

have teen made, and accordingly I refuse to confirm the registrationsat the said
Entry los 2, 3 and 5.

I am required by rezulation 30(1) of the Cowmons Cozmissioners Regulations 1971 to
explain that a percon aggrieved by this decision as being erronzous in noint of law

may, within 6 weeks from the date on which notice of the deciszion is sent to him,
require ne te state a case for the decizion of the High Court.

Dated this 4/ ——  day of ﬁ"“’f"“"r‘“ 1930.

o Al

Co. O, [0

Commons Commissioner



