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. COMIONS REGISTRATION ACT 1965 Reference No. 211/D/10-39

In the Matter of Hemsterley Common in the
Parish of Hamsterlev South Bedburn and Lymesack
and Softley

DECTSTON

This dispute relates to the registration at Entry Mo 1 in the Land Secticn
of Register Unit No. CL,9 in the Register of Common Land maintained by the
Turham County Council and is occasioned by Objection No. 11 made by the
Ministry of Agriculture Fisheries and Food and noted in the Register on 26
November 1970, and to the Registration at Entry No 1 =& 3-30 in the Rights
Section of the same Register Unit occasioned by numerpus objections which
are sunsequently referred to in detail.

T held a hearing for the purpose of inguiring into the dispute at Durham

on 11 November 1980. The Objection in the Land Register related to two small
areas of land in the southern boundary. of the common which were owned by the
Minister and managed bty the Forfestry Commission. Mr R Turzer Solicitor )
appeared for the lMinister. The Ministers legal advisé@rs made sirenuous efforts
to obtain the concurence of the applicants for rights to the modification

of their applications to exclude these two areas. Their efforts were only
moderately successful, However by tha end of the hearing all the applicants
for rights who pursued their claims 444 so on the basis that their rights

did not apnly to these two areas. In the result ilr Turner did not press his
objection to the registration in the land section.

RBefors or during the hearing the following applications in the Rights

Section were withdrawn namély those at Entry lios. 5,5'_ 10,17 a-gl-lé'—’lc  ad m"%

The Objections to those at Zntry Hes l,‘14 and 27-30 tPere wiihiérzwn subject o
the exclusion of the itwo aress and no ofie Bppeared %o suppori the application
at Entry Mo. 15. .

~
Ir Yinch of Messrs. Darling Heslop andForester, Solicitors, &s.Darling(‘h
appeareqﬂgg;‘ihe Trustees of the Underley Zstates the owners of the Register
Urit (weio——wrolimihe two areas cwned by the Minister). His client®s had
lodged objections to all the applications in the Rights Seciion,

Mr C Rich of Counsel instructed Measrs. Hodgson and Angus Solicitors of Bishop
Auckland appeared for Mr TFrank “ard the applicant at Intry lo. 4 IMr Ward

second E;é:c:tcr where there was a reference to grazing rights.
M .

In evidence Mr Ward said that he wasg 5% and lived at Rogerley Fall Frosterley
He grazed 80C sheep on Fikestone Fell (CL.40). His vendor had about 1100
sheep at Harehope Farm which he grazed on Pikestone Foll and Hapsterley
Common. He (the wiiness) had been farming since 1939 starting with his father.
He had known his vendor for 4-5 years before he purchased.

Since 194% sheen have been taken on to Pikestone and Hamsterley in each year
about 11C0. He claimed to graze 300 sheep in Hamsterley because that was
about what it would carry., In 1249 he took over from his vendor 4€5 ewes 73
shearlings and 200 young hogzs.



In cross-examination he said that he had counted his sheep in giving the
figures. He had about 300 every year on Hamsterley. He had 60 sucklers at
Harehope. There was 20 acres of wood land and 100 acres of steep hillside

but no quarrie.

In answer to Mr Brown-Humes of Messrs. Hewitt Brown-Humes and Eare and Boofn;
and Dickson, Solicitors of Bishop Auckland, who appeared the Hamsterley and
South Bedburn Parish Councils he-said that all the 1100 sheep were let out on
to Pikestone in the first instance.

Mr Joseph Henry Dobson a retired farmer of Holbeck House Farm said that he

was aged 70 and had lived at Sunnyside Farm Wolsingham until 1952, At

Sunnyside he ran sheep on Hamsterley Common From 1935-52. He knédew George
Harrison who then farmed Harehope Farm. They had gathered sheep together during
_the war years. Harrison came to Harehope in 1920 and grazed sheep on Hamsterley
He could not give exact figures, but Harrison had 'quite a few over 1,000 on
Pikestone and Hamsterlev.

In cross-examination he said that he had claimed rights in respect of Holbeck
Farm. A lot of sheep had heen lost in the bad weather in 1947 and the numbers
of the flocks droped for a time. He always kmew that Pikestone and Hamsterley
were separate.

William Lawrence Maddison said that he was 46 and lived at Harchope Farm. He was
enployed by Mr Frank Yard as a shepherd, The faym was 500 acres including the
adjoining Fine Farm which had been bought in 1962.

In 1992 when he was first engaged the sheep were hefted and were grazing on
Piltastone and EHamsterley. Blue Hefts on Fine Farm went to Dikesione and Red
Hef%s on Harehope went to Eamsterley.ﬁfe haoh 300 red Hefis, They came in

© Movember for ahbout three weeks and later for lambing.

In cross-sxamination by lir Winch he said that there were 70 zcres on Earchore
suitable for grass. The sheep are counted four times each year.

In answver to Mr Browm-Hures, he szid the cormon wwuld take 1 sheen per acre.
Mr J N L Burn (a Solicitor) the 2pplicant at Entry No. 11 for a right of

Vicinage for 1,000 ewes &~k hoggs and followers over Hamsierley as owner of
Sunnyside Farm ,—

+

Zs recalled Mr J E Dobson who said that he had lived and worked at Sunnyside Farm
from 1910-13%2 when he moved to the adjoining farm Eolteck House. He continued .

at Sunnyside Farm as a tenant from 1952-67 when that farp was sod to Mr Burn.amtﬁﬂ-
he rarn a Fell Tlock from Sunryside $itrzgglers strayed orjis Hansterley, ™o
generations of his family hed run a hefted flock from Sunryside Tarm. Thers was

no fence between Pikestone Tell and Hzmsterley Common. He had received nc complaints
about sheep straying. .
Ir Jatson of llessrs. ‘atsons, Solicitors of Barnard Castle appeared for Lord
Rarmard who claimed the right to graze 30 sheep. The application did not
specify the land to which the right was attached but Mr atson explained that
the claim was made in respect of simE properties on the Heby Estate to preserve
the rights.
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Lenton Hill Farm
Harris House

The Howle

Marn's IMield
Softley Cottage
Softley Farm

The Roby Estate had been owned by Lord Barnard's predecessors since the

.seventeeth century. There were no title deeds.

Before 1925 the 10th Lord Barnard had paid fell rents in respect of the
six properties to the benefice of Hamaterley.

In 1925 all these rents had beqizcommuteddand he produced the original receipts
for the payments sigred by the eaftapt;f the Ecclesiastical Commissioners
and the incumbent.

The last gﬁh&daa tenant had put sheep on the common was 1952. The e¢laim was for
5 sheep for each property.

Mr Joseph Eric Dohbson aged A5 said that he had been farming for 30 years., He

had grazing rights over Bollihope Common when he found sheep from other commons
on Bollihope he would tell the owners to come and get them. {fehavh found strays
from Pikestone and Hamsterley. fe naed also found sheep from Sunnyside Farm which
have strayed from Pikesione on to Bollihope. M kept thege sheep at hoze and

told the farmer (Didzering) to come and fetch them. [ trgbo put strays from Pikeston
back on to Pikestone where they belongad.

In answer to a question by IIr Watson he agreed that the procedure for returning
sheep was comnmon to the North of England.

In answer to further questions he agreed that some of his sheep sira Jed on to
Pikestone. FHe had not heard of any legal proceedings or solicitors letters about
sheep straying from one common %o another, He would object if Pickering hefted
sheep on Bollihope. ' )

Charles Maurice Dobzon said that he had been farming for 23 years and had rights
of grazing over Bollihope Common. Sheep occasionally sirayed from Pikestore and
Hamsterley. If we find strays when we are on the Moor we drive them back where
they belong. If we find them when we are dipping we taken them back with us and
ask the owner to come and get them. He cccasionally found strays from Sunnysile
Farm on Bollihore.

f ad

. A
=ew g pariner in the firm of S M3
Boliodesamey GCore Land Agents of Darlington. He was F.R.I.C.S. and had a B.A

degree in Agriculture, He wags joint owner of 2 2,000 acre hill farm in
Northumberland and was involved in running it.

e U PR )

He referred to a decision of the Chief gn%gvs Commissicner Ref: 268/D/283-287
dated T December 19279 that the materia for grazing rights was the numbter
of beasts which the decmirqnt land would bear in winter- in that case 23} per

acre. That decision concerned land in Nprth Yorkshire. Hamsterley was 70

miles further north and the Yorkshire land was of better quality than the

Durham Land. The Clainants' farms were grade 4-5 in the Minisiry Classification.
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Harehope Farm was 180 acres, 70 ‘acres of which was grass. It would support
1,000 ewes during winter if there were no other beasts.

This figure should be reduced by 10 sheep for every cow kept on the grassland.
cnis
If there were 62 sw®s the number of sheen would be 400.

In cross—examination he agreed that Mr HMaddison was allowing 2% sheep per
acre of the dominent tensment.

As to Mr Ward's claim.

Mr 7inch submitted that on Mr Gray's evidence having regard to the presence
of the 60 sucklers the limit for Harehope Farm having regard to the rules of
levancy and couchancy was 4C0 sheep. Mr Ward's claim to put 800 ewes on
Pikestone had been accepted and that more than exhausted his entitlements
and his claim in respect of Hamsterley should be rejected.

Mr Browvn-Fumes submitted that the rights over Hamsterley Common were
appurtenant only to land in the three parishes and could only be enjoyed
by persons living on land in one of the parishes.

Mr Rich submitted that though Hamsterley Common was not specifically mentioned
in the conveyance to Mr “ard it was adjoining or adjzcent to the common that
was mentioned. HWe further submitted that there was no’ authority for the
proposition advenced by Mr Brown Humes]?aénly argument in its favour dexrived
from the description in the register.

e evidence was that Farrison had exercised rights of grazing over Hamsterley
since 1920. 1fr “addison said that some of his sheep were left on Hamsterley,
Therefore the exercise of the right was sufficently establishad.

There had been no sua"estion of over stocking on the cormon. In his subnission

My Qraye was wrong in claiming that regawd must be had to the actual hushbandrr
of the dominant tenemen*t. 1If this wers the case the figurz claimed by r "ard

was not'exeSSLVe. It would be different if the claim had included catt 12 and
heep.

On Mr Purns claim Mr Winch submitied that the fzct that tle siraying cattile had
either bheen driven back or at lezss not perni**ed to stray was & complate answer
to the claim for a right of . He refaerred to flegavay’s fMewmnst

of Reellroperty 3rd Zd. p. 462 and to Feath v Elliott (1322) 2 Bingham N.C.328

M» Burw submitted that the evidence was that on both sides it was not the
practice to treat strsying beastis as trespassors,

On 'z atson's clzin
¥ Jinch submitted ihat as SwAbd  iho aonlication was for rights in ?""WJ
la

il =

ard the lack of particulars Aeffeetlel  the ¢

T am saktisfied that in the case of r Ward the practice of grazing 300 sheep on
Famsterley has teen in force since about 1%20.

Wlithout zuthority I am not prepared in the face of that evidence %o assume that
the right o graﬂe is limited to the inhabitants of the three rarishes for whex
iir Browvn-Humes appears. Zven 1f there were such a right the period of user is
sufficient to found a right by prescription.

On the issue of levancy and couchancy I have come to the conclusion that the

e
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tess referwed to by Mr Gray is not subject to the 3[65 that one must have

regard to the present mode of farming, the domingn: ternenent, if orly for the .
reason that it introduces ewm «Lss st o uncertainty, which is not there if the.
gless is disregarded,

In oy view Mr Burn's case is the classic situation in which a right pup cause
de ¥#e€inage can be acquired. The two commons are adjacent and unfenced and
there is an established practice on both sides of not treating straying beasts
as trespassers.

The receipts produced by Mr Yatson are probably the best docurentary evidence
that one could expect to find in support of the existence of the rights and as
MIr Winch's clients claim by purchase from the Ecclesiastical Commissioners
the receipts create ae. w.;-,«c o ’

I an further of opinion that it is not too late for Mr Vatson's client 4o
particularise his ¢laim in *he way that he did,

My only hesitation is whether the claim fails in the absence of evidence of the
exact number of sheep grazed. MNo such evidence was produced, However in the
context of the evidence as to how the common was used T am entitled to assume
that the payments received would entitle the tenant to graze © sheep as g
minimun,

-+

For these reasons I confirm the registrations in the Rights Section at Intry Nos gLeetd

L[' Url,z‘.l_ll,m, 14, Jsné 27-30 subject in each case to the modification that the two ccaew
of

wnich the Bnigter is owrer are excluded and in the case of Enixy o, 12 that
each of the six named properties has the right tograze five shesn on the ceompon,

-

: . . s . - . ) I
I 2also confimm tae registration at EIntry Mo 1 in the Lané Section, [.w v
!‘ﬂ‘-l.'t'-“""’.l.\-'\ "} /L.:_ L--*—( B SR P nl-—l.r- ""?(4 .2 ’V‘z;fr.l',‘,_‘__-.(, YT s et N
I refused L0 confirm the registrations in the Rights Section zt Intry Tos,
. e e a———
3[, 13: 15 o 2imZi, 46, 1] oA (4-2.¢
I 2m required by regulztion 50 (1) of the Commons Comnmissioners Zegulations 1571

to explain that a person aggrieved by this decision as being erroneous in point
of lav wmay, within 6 weeks from the date on which notice ol the decision is
sent fo him, require me to state z case for the decisicn of the Tigh Court,

Dated this (7 (< doy of (1 on oAn 1';“-61/ HMJC .
Commens Comissioner
Ll o Moed i d T P et
am,.w - end
Kgqtaines (1 [y HAAE
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