PV ]

1795

COMMONS REGISTRATION ACT 1965 Reference Nos: 213/D/175-184

In the Matter of Lower Cow Pasture, Shuthbnger
Common and Cowham, Twyning, Gloucestershire (No. 2)

DECISTON

These disputes relate to the registrationfat Entry Nos 1 to 11 (inclusive) in
the Rights Section of Register Unit No. CL 46 in the Register of Common Land
maintained by the Gloucestershire County Council and are occasioned by

Objection No. 0B 22 made by Miss R D Wigan and noted in the Register on 14 May
1970, Objection Nos OB 133, OB 134, and 0B 135 made by Mr B C Ball, Objection
Nos 145 and 146 made by Mr A E Jones and M/S G E Jones and Objection No. OB 156
made by Mr G S Niblett and all noted in the Register on 22 December 1970,and.
Objection OB 577 made by Mr B C Ball and Objection Nos OB 703 and OB 704 made by
Mr V¥ H Halling and Mr J S Warner and all noted in the Register on 8 January 1973.

I held a hearing for the purpose of inquiring into the disputegat Cheltenham

on 28 and 29 March 1979 and at Watergate House, WC2 on 9 and 10 April 1979.

The hearing was attended by Miss Sheila Cameron, of Counsel on behalf of the
personal representatives of the late Miss R D Wigan,the applicant for the
registration at Entry No. 1, Mr C E Passey and Mr C W Passey, the applicants for
the registration at Entry No. 2, Mr V R Halling,the applicant for the registrations
at Entry Nos. 4 and 6, Mr M C Pitcher, the applicant for the registration at

Zntry No. 5, Mr G S Niblett, the applicant for the registration at Entry Neo. 7,

and Mr T S Halling, the applicant for the registiration at Entry No. 8, Mr Martin
Roth, of Counsel, on behalf of Mr B C Ball, the Objector and the applicant for

the regigtrations at Entry Nos. 9 and 10, and Mr F M E Russell, Solicitor, on
behalf of Mr S R R Williams and M/B C Williams, the applicants for the registration
at Entry No. 11.

I was informed that the parties were agreed that the registrations at Zniry Ves,
& and 8 should not be confirmed and Mr Roth informed me that he was instructed
not to pursue the registration at Entry No. 9.

The land comprised in the Register Unit consists of three areas. The first is
known as Lower Cow Pasture and the second as Shuthonger Cormon. The third consists
of a number of separately named, but contiguous, areas which can convenientl; be
referred +0 collectivel:r as Cowham, the name of the largest of them. The whole

of the land is subject to 123 rights, known as cow pastures, originally
"appurtenant to or usually held with certain lands in Cowham. These rights are

now owned in varing numbers by several persons,and it is not now possible %o
ascertain to which part of Cowham each right was formerly attached. Two cow
pastures carry with them the right to graze 8 sheep or 4 earlings, heifers, or
steers or 2 yearling fillies or colts or one horse. '

The position with regard to the tow pastures during the middle of the nineteenth
century was described by one Thomas Tolley in a statutor; declaration dated

26 June 1883, Mr Tolley said that Shuthonger Common was ccmmonable all- the yrear
round except from 2 February to 1 May, Lower Cow Pasture frem 14 Hary to

2 February, and Cowham from 12 August to 2 February. However, all the 123 pastures
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had long been in the hands of a very feﬁ'pzsons as tenants and the tenants were
accustomed to arrange from time to time among themselves as to the iime and mode
of stocking the Commons according as their nutual convenience and the character of
the season might render desirable. Mr Tolley went on to say that in the year
1844y a verbal (presumably oral), arrangement was made amongest the tenants and
had ever since been acted upon, under which in lieuw of turning inte the Lower

Cow Pasture on 14 May, the. tenants mowed and carried away the first math thereof,
the Lower Cow Pasture being divided and apportioned among them according to

the number of pastures held by them respectively. '

A little further light on the "verbal" arrangement of 1844 is thrown by the
particulas of sale of property in Twyning prepared for a sale by auction held by
Messrs Moore and Sons on 24 August 1904. Lot 19 consisted of 26 cow pastures and
it is stated in a note that under the arrangement the land was apportioned at
2r.18p for each pasture, which was equal to 15a.3r.28p of first math, being part
of 0.5. No. 97, in addition to rights of depasturage. It further appears from
these partivulars that by 1904 some or the rights of first math in Lower Cow
Pasture had been separated from the pastures in which they originated, for Lots
18 and 20 consisted of the first maths of various pieces of meadow land in b

" Lower Cow Pasture.

The names of the occupiers of the 123 cow pastures are given in th§ Tewkesbury
TUnion valuation list for the Parish of Twyning dated 20 September 1859. The
particulars there given are the same as those stated in Mr Tolley's statutory
declaration, save only that the date for the opening of Lower Cow Pasture is .
stated to bte 1 May instead of 14 May. 14 May is also the date given in the 1904
particulars of sale. Faced with this discrepancy, I have come .to the conclusion
that 14 May is more likely to be the correct date.

It appears from the evidence that the owners of the 123 cow pastures are entitled
to the exclusive right of pasture over the areas of land comprised in the Register
Uni%t, so that the cow pastures are rights of common only by virtue of the definiticn

-
~

of "righits of common" in Secilon 22(1) of the Comrons Registration Act 19%25.

Tn scme of *he regisirations the rights are stated to be exercisable over areas

less than the whole of the land comprised in the Register Unit. In such a case

the right has ceased to be exercisable over the. remaineder of the land by virtue
of Secton 1(2) (b) of the Commons Registration Act 1965,

The registration at IZntry No. 1 is in two paris, the first being of 2 cow pastures

‘and the second of cne, presuzmable ‘ecause ther are so diviced in the parcels of

a conveyance made ] February 1945 tetween (1) Edward James Redwood (2) Jane
Shipley Dimmock, The rights are stated in this convevance 1o be exercisable at
211 seasonable times" and at "all customary times". In oy view, it would te
desirable to state these times precisely in accordance with Mr Tolley's szatutory
declaration. At the time of the registration !iss Wigan was the owner of
Shuthonger Lodge and she applied for her rights <o be registered as attached to
that property. However, by a conveyance made & April 1970 between (1) Ruth
Damaris Wigan (2) Jean Zlizabeth lews Shuthonger Lodge was convered with the
exception of the rights of common appurtenant to it. The rights should therefore
now be stated in the Register to be held in gross.

The registration at Intry No. 4 does not state the periods of the jear during which
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the rights are exercisable and therefore requires modification by the inclusion
of a reference to these periods in accordance with Mr Tolley's statutory declaratior

The registration at Entry No. 5 is of the right to take the first math from the

two commonable meadows known as Leech Meadow and Palmers or Palmy Hatchet. Mr
Pitcher claims this right under a conveyance made 8 December 1952 between (1)

Grace Mary Pain (2) George James Pitcher. The schedule to this conveyance includes
the land in question, but with an entry in a colum headed "Remarks" of the words:
‘*'Firgt Math' only subject to existing commonable rights of pasturage being 'After’
Tatter Math' between 12 August and 12 February in every year'.

It is therefore not surprising that Mr Pitcher should have registered this right.
The earlier documents of title, however, throw a different light on the matter. The
two areas of land in question are included with other land in the parcels of an
indenture made 3 September 1896 between (1) Edward Charles Riddell (2) Edith Mary
Catherine Gerard (3) Hon. Robert Joseph Gerard-Diccomson, Richard Trappes-Lomax,
Bruno Butler Bowden and George Pfaehler without the remark relating to "first math".
The two areas appear again in the parcels of a vesting deed made - March 1926 betwee
(1) R Trappes-Lomax, B B Bowden and George Thomas Gerard (2) E M C Riddell (née.
Gerard), but with the following entry in a column headed "Remarks": "First Math
only i.e. Subject to the existing commonable rights of pasturage between the

12 August and 12 February in every year". The same areas appear in the parcels

of a vesting assent made 2 March 1950 by Cuthbert Edward Alfonso Riddell and

Charles Leigh Pemberton with the form of the "Remark" varied to: "Pirst Math only.
Subject to existing commonable rights of pasturage between 12 August and 12 Februar;
in every year".

It is apparent that the parcels of this series of documents were intended to have
an identical content. There was nothing to indicate that the indenture of 1896
did not relate to the freehold interests shown in the Tithe Award. Indeed, it is
there recited that both parts of the land in question were in 1864 the provperty
of Charles Porter, who appears in the Tithe Award as the owner of Palmer's
Haichet Meadow. The "Remark" in the vesting deed of 1926 that the land was subject
to the existing commonable rights could with equal accuracy have been included in
the indenture of 1894, and in my view the words "First llath only i.e." show that
by "First Math only" the draftsman meant only that the land was subject to the
existing rights. Since the land was subject to those rights, the only effective
agricultural use that the owner of the land could make of it was to take the

nay cropn and it would appear that local custom limited him to taking the first
crov only. That did not, however, mean that he had only a.right of first wresture.
Ha was entitled to the hay as the owner of the land, even though in practice he
nizht not have any further use of the land. It is unfortunate that "i.e." was
omitted from %the vesting deed of 1950, but I do not consider that this had the
effect of converting what had been a freehold interest into a mere right of first
vesiure. The introduction of the "Remark" was unfortunate in that it could be
taken as an indication that only the first math passed, but when examined in its
context it is perfectly accurate and was no.doubt intended to be helpful. In

my view, the parcels in each case ccnsisted of freehold land.

I have therefore come to the conclusion that my proper course is to refuse lo
confirm this registration and to leave Mr Pitcher 'to claim to be registered as the
owner of the land in the reference which will have to be made later under

section & of the Commons Registration Act 1965 with regard to the parts of the land
comprised in the Register Unit of which no person is registered as the owner.
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registration at Entry No. 7 is in two parts, tre first being of 4 cow pastures
The rezson for this division is that although
whole 14 cow pastures were included in a conveyance made 20 January 1954

between (1) | Néllie Fletcher and Archie Mew (2) George Stanley Niblett, the

conveyance of the 10 cow pastures was subject to the reservation to IlMr 4 5 Passey
of the first math of 1%z.3%r.28p.,0f Meadow lend in Lower Cow Pasture.
regervation was a division of the 26 cow pastures which formed Lot 19 in the

Sale particulars of 1904,

This

Effect has been gziven to this reservation in the

regigtration by the limitation of the period for the exercise of the 10 pastures

20 ad to commence on 12 August instead of 14 May.

Having regard to the arrangemsnt

made in 1644, this limitation must also apply to the period for the exercise of the

4 pastures.

The 4 cow pastures are stated to bte exercisatle at "the usual and a2ccustomed

times of the yeazr."

precisely in accordance with Mr Tolley's statutory declaration.
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Although the converance of 1967 is worded as a transfer to Iir Ball of the »ight
to graze 76 cattle over Shuthonger Common, I have come to the conclusion that its
effect in lawwas to extinguish the »ight by merger. It is well established that
a man carnot have a right to take a profit ocut of his owm land as a separate
right apart from the ordinary incidents of owmership: See 14 Halsbury's Laws of
England (4th Edn), Paragraph 2€6.

The decision in Johngon v Barmes, suprz would clearly be applicable to this case
if the owners of the whole of the 123 cow pastures had agreed to release their

" rights over Shuthonger Common., In that case they would have continued to be
entitled to exercise their rights over Lower Cow Pasture and Cowham and they would
be deemed to have consented to any insufficiency of the grass on Lower Cow Pasture
and Cowham for 123 cows. Here the result of the loss of the right to graze

76 cows on Shuthonger Common will be that those cows will impose a greater -turden
on Lower Cow Pasture and Cowham, leaving less grass for the 47 cows belonging

to the other owners. On the other hand, Shuthonger Common will be relieved of the
burden of grazing »r 76 cows, thus leaving mors grass for the other 47, There
will therefore be just as much grass for 12% cows as there was before, buf in
order to securs it the owmers of 47 cows will have i¢ graze their animals cn
Shuthonger Common for longer than they would otherwise have dore. 3Since ncrne of
the persons entitled to the 4T cow pastures has objescted to the registration 2t
™iry No. 2 on this grouné, it would appear that the removal of the 76 cows from
Sauthenger Commeon has not materially adversely affected the rights of thoss zersons.

T can, therefaore, see no valid rsason for distinguishing this case from
Johnson v Bzrmes, suora.
There is, however, a further difficuliy arising out of the drafting of the raglet-
raticn at Intzy Ye. 2. Ais siated ebove, the rezisiration is of 76 cow tesTires
suarcigabls over nariz of +he land comprised in the Register Unit and of 27 2o
nasinres over znoth2r part known as Fidsummer lleadow. This canrot ha
it ueuld enabls 112 aows %0 be grazed at cme time, provided thet they were 2oxTectll
Alatributed, T is zpmerent from the docuzenisz of title that the registrziion
came 50 be dxafizd in this form heezuse sha 75 covw pastures are held undex Inres
coprising 24, %4 and 14 sow zastures respectively,snd oniy the
R4 cow pestures refer specifically to Vidswmmer lleadsw.
s likelry that the 24 and 146 cow pasiirss werse siso exsrcizabla
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with the following modifications, namely, the substitution of the figures

nao", 60", "BO", "40" and "20" for the figures "76", "304", 152", "76" and

"zg" respectively and the substitution of the words "red, blue, green and

violet and lettered A, B, C and D" for the words "green and lettered C" and

the substitution of the words "In Gross" for the words in ¢olumn 5; I confirm

the registiration at Entty No. 4 with the following modification, namely, the

substitution of the words: "from 12 Zbgust to 2 February over the land numbered 1

on the Register Illap, all the year round except from 2 February to 1 May over the

land numbered 2 on the Register Map, and from 12 August to 2 February over the

land numbered 3 on the Register Map" for the words: "over the whole of the land

cozprised in this Register Unit but excluding the small strip of larnd to the

north of the red line A-B and to the east of the red line B-C and also excluding

the small area of land lettered D". (The words of exclusion are no longer

necessary, Since these areas are no longer comprised in the Register Tnit); I

refuse to confi»m the regisitrations at Intry Nos. 5, 6, 8, 9 and 10; I confirm the

registration at Intry Mo. 7 with the following modifications, nazely,. the deletion

of the worig: "but excluding the small strip of land to the north of the red

line A-B and to the east of the red line 3-C" {those words teing now surplusage

girnce the sirip in quesiion is no longer comprised in the Register Tnit}; the

substituticn of the words: "from 12 August to 2 February, except Shuthonger Commen

{irea No. 2) where “he »ight of pasture can be exercised all the year round excep:
2 Teoruary to 1 May" for the words''at the usuzl and accustozed times of

she veax", ond the subsiituticn of the words "all the year mound except fzom 2

¥
Tebruary to 1 iay" for the word: "verennially"; I confirm the reglistration at
Iniry Mo, 11 with the following medifications, namely, tie substifiition of the
wordg: "25 rearling neifers or stzers or 18 yeariing fillles ox calis or 72 sheerv
a= © horses" fer ihe werdstoiher caiile usually derastursé, the deletion of the
woris Mald nsual or seascnable iimes", %ha inseriion of thie woris: "all the
U3or Tound zept Jzom 2 Tebruzry to 1 Hay! afler the words "{irez Ye. 2 on the
crovisional regisisy mazp)" and the inseriion of the woxrds "from 12 .iugust W0
2 Tobmiary" after the Mo T 135
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