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COMMONS REGISTRATION ACT 1965 Reference No 50/D/45

In the Matter of Unenciosed Mountain
Land, Aber, Arfon D

REVISED DECISION

This dispute relates to the registration at Entry Nos 20, 27 to 32 inclusive, 41 & 45
in the Rights Section of Register Unit ¥o CL. 3 in the Register of Common Land
maintained by the former Caernarvonshire Gunty Council and is occasioned by
Objection No 62 made by the Executors of Lady Yarborough and noted in the Register
an 24 Sentember 1970.

I neld a hearing for the purpose of inquiring into the dispute at Caernarfon on
15 February 1977. ur El11is Owen of liessrs Robins Owen % Son acpeared for the
applicants for Rights under EntryslNes 27, 28, 29, 30 and 4l and Hr J fritechnard of
“essrs Sellis % Co appears on behalf of the Objector, though in fact the case for
the Objector was argued on behalf of the Aber Graoziers Committee.

The issue setween the sarties can be stated in simple terms. The Lber Graziers

contend that only farms with land in the Parish of Aber have grazing rignts, While

the aprlicants whose cleims are the subject of Objecticn have Zarms in Llanfzirfechan.

It was not disputed that sheep Irom Llanfairfechan and indeed also from Llanlechid
nit cand and a notebook produced on behalf of the Aber farmers

r in greater detail later refers’io such grazing in 1922,

nave grazed on tie
<o whicii T will refe
TE uas not sugcested by the sber firmers that the “lanfair fecnzn farmers ever asked
T []=] J )
s ermission to graze on the init Land or that any obiection iz such grazi 2
aver made, but it was sald thart such grasing was permi
Y

ianle for a fine of a fixed sum for eacn
n )

nit Lanz. ke Tnit Land was originally all owned 0¥
nart >f it is now owned Iy the datjonal Trust.

e zald bis

'r Rowland Jones farns at Gerlan (Entry lo 41) and is 45 years 2f age. X

Tither and nis grandfather owned Gerlan, and it is now owned in partnership by his

three brothers and nimself. Ze nad taken sheep on to the Ynii cand sver since he
a

was a little oy and once got lost in “ber. He nad been taking cheep on o tie Unit
rand all his life and no >ne had ever objected. The farmers at Gerlan always
collected the skeep on the Unit Land with the other farmers and he was collecting
with the College yesterday. Gerlan-is about naif a mile from the Frizdd.

Tn cross examination ne said he did not remember the constable at the annual
saterings during the period 19L5/8¢, From 195% till uis death in GEC hiz father
was ln charge. :
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william Jones had lived in the area for 65 years,he went to Gerlan when he was aged 23.
Te lived there Hr 22 years and he was at another farm for 20 years. He remembered
taking sheep to the mountain with his father and had been taking sheep there all his
life and had always been asked to help and there had never been any objection and
never had to ask permission; he took them there as of right without consent.

In cross examination he said there was a shepherd at the annual gathering,who _
counted zll the Llanfairfechan sheep, who used to come arnd make a collection. The
shepherd asked for a gift but he never naid. The shepherd was John Roberts who
retired in 1953 and John iforgan took his place.

Re-examined he said the payment asked for was not a2 rent and no receipt was ever
given for any such payment.

"illiam Roger Jones a brother 5f the first two witnesses confirmed their evidence
and had nothing to add.

.

tiilliam lugnes said he lived in the village and had been shepherding there for
yearz. ie said there was no payment for a right to grazejhis father in law had an
uncle living in “ber. #is father in law talked about this payment, his uncle was
in the court of ianor and ne said there was no need to pay and tnat Lord Penrhyn
would znever sus ycou. ster he was summoned to the Court of lanor for aot paying
20 Le said he was not Zoing to oay any more and '“no one came after, nc one, or
worried nim at ail. The payment Mr Hughes sald was a tradition and he didn't
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. when John Roberts retired
=g rersuads tle Tanrayn Istate to
he f taen arnointed Jobn
vean -2 see -r sorgan's daughter
nnte . ne alxoobrained twe nnte tooks z2id o
DUErTi. nes, anover gave thecgonsiabtls arything.
1 one “ne sheep of Yilliam Jones and Lloyl Jones were
ning i ztroryed but they nad estabiished d¢gnihefins.
ir orser Sor tham. Jr llorgan's waces were what ne could get out o the
iot, ne only devotsd anout seven 4ars ;eabnnum-and a fow evenings to ihis job.

I cause uere to refer Lo ine dccwaents produced by «r 3Slyn Jones.



(1) The authority dated 23 April 1954 signed by the Agent of the Fenrhyn Estate
is in the following terms:

"To whom it may concern

This is to certify that Mr R K Morgan, 20 Brittannia (sic) Terrace,
Llanllechid has full authority to act as Estrays Bailiff and
Mountain Watcher and these persons holding grazing rights in the
Mancr of Aber and he will te fully responsible for collecting all
fees and fines." ‘

Nr Mprgan's notebook insofar as any entries are dated deals with 1954 and 1555.

It lists numbers of sheep and and lists in one payments amounting te £& from ten
farmers in respect of numbers of sneep, the maximum ceing 8 sheep and the =mmallest
one sheep. There is one other similar list in which the cash entries amount to
£6.19.6 but no record that this was ever paid. There is a pencil entry "to pay"
azainst 75 sheep from -erlan but when and by whom that entry was made was unexplained.
Of the other notebooks on= is clearly that of lir Hoberts, so far as the liability
of farmers from Llanfairfachan is concerned it is unhelpful. There zre lists of
trivial sums set againsi amall numbers of sheep, but no reference at all to any sums
relating to flocks of sheep from Llanfairfecha :
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™he other notetook starts in 1922 a2nd ends in 1334,

from
iy terms:-—

ars “here are entersd nunbers of ani
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e shegnerd e uzed £o and cto the uianey ot i
3 - Vs 1he -
” n nralved in anployp3 ilorman.  In

14 QTNErs QIall ve e
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sross-examinntion he sz2id the money was for grazing gsheep on the [lanor.

Jormn Geaty tarver 1s the o nt t2 tho Tenrhyn Tatate ani was
appointed to that cgsi in d “or and could not find any relevant
recorés and said tRat ther 1932. He did produced three letlers one

" peing 2 cozy letter to Tro n-angswer to a reguest zbout the gpayment
sf fines for estrays whick '

"AS you are aware the control of the grazing rights iz now vesied in
your committee, tut in order to assiszt you I am quite srepared to
sign the letter of application for nayment of <he 3lst inst as per

draft enclosed wrich I herewith return.

-3 -
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The request sent by Professor Roberts related to nine claims amounting in the
aggregate to £10.17.6 the largesfclaim being for £3.15 in respect of 20 sheep
and the smallest for 1/6 for 1 sheep.

Richard Ogwen Ellis aged 68 said he hardly had any sheep in the gathering. If

you had sheep in the pound you knew you had to hay. In the early %0's I remember
there was a second gdthering after the shearing to get in the stragglers. I paid
John Roberts my 1/-; he said he was responsible to the Penrhyn Estate. The charges
were general. Cross-examined he said the reason for gatherings was for farmers

to get their own sheep and for others to get their strays.

William Stanley Jones said Hs family had farmed for about .10 years. At the gathering
the sheep would be cut out and the shepherd would approach the farmers and say

how much they owed. He checked the earmarks till 1953. He saw John Roberts being
paid. The late David Jores paid at the pens. He attended the Hanor Court from
1927 to the mid 30's. The presiding man was from the solicitors and ne decided

the date of wazlking the mountain. The mountain constable gave the evidence. The
Court would deal with the money, the constable would not collect, :

William Jomn Jones who claimed a2 right in gross said he had had 38 sheep on the
mountain continuously since 1934 and never vaid any fines.

There was also produced at the hearing a copy of a Report by !r R E Hughes of the
Yiature Conservancy, Bangor in which was set out an analysis of the grazing on the
Tnit Land in the years 1539, 1645 and 1952. The relevant extract from this repert is
as follows:-

Trespass from Llanefechiz Lo 27
7
i

Trespass from Llanfairfechan 240 2

I atach ro imzortance to the word trespass in this document; the rrebavility ig
tnat Mr Hugnes obtained iz information from the lber Jommittee.

Tt is also convenient to mention at this stage that the Fenrhym Istats withdrew

its Objection to Eatry iio 45 in respect of a Llanlechid farm modified 35 as to

reduce the nunber of sheey to te grazed frem 15C to 75. ZSuch evidence ag was

available at the hearing did not distinguish setween Llanllechid sneer zarnd Llanfairfechz
sheev.

“ow the evidence as regards Cerlan is tihat sheepn from this farm aave teen grazed on
the Unit Land for well in excess of the prescriptive period and a preser:

to graze appurtenant to that farm would without doubt be established unless the
claims for payment of fines precludes the acquisition of the rignt by prescrirption.
7ear after year the sheep went on to the Unit Land without asking for cermission and
without objection. Whether or not the Jones paid-any so called fines their sheep
continued to graze the land. There is no evidence that either the Pernriyn Estate

or the Aber farmers ever took the line if you don't gpay you cannot graze, In Ryan

7 Harris on the law relating to common land at p 35 paragraphs 2 to £ is to be found
' the following passage:- ) ' ' -

.
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"It is often difficult to distinguish a right of common
from a licence. In particular there may be instances
where licences to pasture cattle or take gravel can be
mistaken for rights of common and although a licence
is usually distinguishable on account of a periodic
payment which is normally made the mere fact of there

. being a payment does not itself show that a -licence rather
than a right of common is involved., There are rights
of common for which a payment has to be made and there
are licences for which there is no consideration in cash.'

The evidence is that John Roberts who was an employee of the Penrhyn Estate by
attending the gatherings and munting the sheep.recognised the presence of
Llanfairfechan sheep, and until his retirement in 1953 he considered that a fine
was payable in respect of each such sheep. Even if such fires were legally
enforceable I take the view that in the case of the farm Gerlan it has acauired
a prescriptive right to graze subject to any obligation to pay fines which may
be established. ' S )

It is clear that from and after the retirement of John Roberts the Penrhyn Zstate
never sought to recoer any fines though it was willing in 1955 to assist the

Aber farmers. The last slender evidence of any receint by the Penrhyn Estae of
fines for sheep from Llanfairfechan is the unsigned rubber stamp receipt in the
book said to be John loberts' book in 1928, There is no evidence of the lanor
Court ever having enforced any nayment of fines.

I am zot satisfied that any fines were ever legally enforceable though there
would zaike a contribution either to or in reswnect of the shepherd,

y conclusion on tihe —moint argued at the hearing is:-

1 Jhat even if there were lezally enforceable fines these fines would
10t nreclude tlie acguisition of wrescriptive rights to graze; and

2 T am not satisfied that sy fines were legally enforceabdle,
I turn now tec the =ntries to which the Objection refers.
Intries los 20, 27, 283 and 29 3y inadvertance no mention of these rights

w“as nade it the nearing but I have now been informed that there is no
objection to these Zatries and T therefore confirm them.

zntry o 30 is a claim by illiam John Jones %to the right in gross to graze
©¢ sheep. e said he had grazed these 38 sheep since 1934 without objection.
Rights in gross cannot be clzimed under the Prescription ict 1332; see Harris
a2

% Ryan at page 50 rara 2,33 and on the evidence a claim at common law is on
the evidence clearly not open to iir Jones - I refuse to confirna this Intry.

intry Yos 31 and 32 relate to the rights of piscary. [o evidence was led as
to these rights and I refuse to confirm these Entries.
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Entrv o 41 I confirm for the reasons given above modified by the exclusion
of the right to graze 10 ponies as to which no evidence was given,

Entry lo L5 I confirm modified so as to limit the right of grazing to 75 ewes
and their lambs,. :

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971
to explain that a person aggrieved by this decision as being erroneous in point

of law may, within 6 weeks from the date on which notice of the decision is sent
to him, require me to state a case for the decision of the High Court.

if L
Dated this fq day of A{;Qnanof’ S 1977

/4 fll

Commons Comnissioner



