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" COMMONS REGISTRATION ‘ACT 1965 - Reference Hos. 214/D/43 to 52
- ' ' ' ' (inclusive)
In the Matter of Griggs Green, Holm Hills, .
Holly Hills, Bramshott and Trotton, East _ . o
Hants D and Chichester D = - , ' B
: - 4 - "s:_:.:-:},_.'

Gy

DECISION

These disputes relate to the Registrations at Entry No. 1 in the Land Section and
Entry Nos. 2, 9, 10, 11, 12, 18 and 21 in the Rights Section of Register Unit
No. CL.90 in the Register of Common Land maintained by the Hampshire County Council

and are occasioned by Objection Nos. OB 287, 0B 289, OB 290, OB 295, 0B 297,

0B 298 all made by Mr X W G Webb and Mr Alfred Lapthorn Blake and all noted in
the Register on 28 October 1%70 and by ObJect1on 0B 485 made by Mr K M Yood noted
in the Register on 27 January 1071.

I held a hearing for the purpose of 1nqu1r1ng into these disputes at Chlchester
on the lo and 17 December 1975. i

~

‘The hearlﬁg was attended by lir Roddis, counsel instructed by Messrs T Eogar Son

on bHehalf of Mr “ood, Mr Barlow of Messrs Blake Lapthorn Rea & Williams on behalf

of ¥r %Webb and Mr Blake, Captain Kenneth Harkness on behalf of the Bramshott

Parish Council, Mrs Collan on behalf of illard Parish Council and Hrs Ralph,
deeks on 2ehalf of the Hampshire County Council and 3guadron Leader 3urle,.

“r ioss in person and lr Slocum on his own seha*f and on behalf of lirs iepham,

and. Mr Jomes ‘in person.

At the commencement of the hearing ir Jones subw1tted that I Had no jurisdictien

to hear the two references 914/D/4) and 51 occasiorned by Cbjections €3 237 and

0 485 being respectively a deemed objection and an objectien to his applﬂcatlon

for cemmon rights at Entry lio,12 in the Rights Section of the ?eglster.

‘The background to the above-mentloned dldputes require to be stated. This Unit

No. CL.90 is owned as to part by ilessrs A L'IClake and K ¥ G ‘ebb. (hereina“ter
refeP ed to as the -rustemﬂ who made obgeculon 0B 287; as to part by ir X i Yood
who made objection OB 487 and as to the remaining part by lirs3 H Davies., The
land owned by MrsDavies is the extreme northern part of CL.90 north of the road
running east and west through Griggs Green and south of Griggs Green Farm.

li‘r Jones oy his said Entry No. 12 only claimed rights over brs Dav1essland and

not over any lund owned oy. the Trustées or Mr Yood.

Mr Jones bv an anp11cat10n dated 5 December 1969 arplied for rights of common
over an area of approximately 5000 acres. Parts of this large area were comprised
in existing Reglster Units and the course taken by the Registration Authority was

to register Mr Jonessapplication in the Rights Sections of these Units. In the

instant case the said Entry No. 12’and the remainder of the said 5000°§as registere:
as Unit ¥o. CL.330. The disputes occasioned by objections to Mr Jones's clain to
rights over Unit llo, CL,.330 were heard by Mr Commissioner Baden TFuller on 23 and. -
24 July 1974 and his decision whereby he refused to confirm Mr JonessEntry in the

-Pights Section of that Register is .dated 9 August 1974.  An appeal from that

decision was heard by MegarryJwose judgment dismissing that appeal was glven
on 13 March 1975. In these c1rcumstances Mr Jones's Entry in the nghta Section of

Unit No. CL.330 has become void. R Y
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At the conmencement of the hearing it was within oy knowledge that Mr Jones

‘had been concerned in the hearing before Mr Baden Fuller but I had not read the

decision in that case or the judgment of Fegarry J because for all I knew the
facts of the case with which I had to deal might have been wholly different and

i1 was concerned to confine the hearing before me to matters relevant to that
hearing. . It was only after Mr Jones had left the hearing that Mr Weeks explained
to me the circumstances in which Mr Jones's Eritry No, 12 came to be made, and that
it was made as the result of the same application as.that which has been dlSposed
of insofar as it affected Unit No. CL.330.

When Mr Jones made his submission that I had no jurisdiction as a result of an

- enquiry bj me T ascertained from Mr Roddis-and Mr Barlow that Mr Jones%‘rlghts

, appllcatlon did not affect the lands owned by their respective cliants but -

. Mr Barlow informed me that it affected the land owned by Mrs Davies who was

‘ present at the hearing., At my request Mrs Davies explained to me that she had
purchased her premises known as Frimstone ten years ago, that her. solicitors did

not register an objection because the legal executive concerned was taken ill and
time ran out. Her.solicitors in an endeavour to put the matter right wrote to
Hr Jones and others who had claimed rights over her land who all withdrew their

“claims except Squadron Leader Burke and dr Jones. Mr Jones demanded £300 to be

pald within a few days.

Mr Jones objected to my hearing Mrs Davies on the ground that she was not an
objector and was not entitled to be heard., While accepting that lrs Davies was
not entitled to be heard, I overruled Mr Jones'sobjection on the ground that I was
entitled to hear any avallable evidence whlch would assist me to arrive at ‘a
correct decision,

Mr Jones thereupon asked that Mrs-Davies éive her-evidence.on oath and prove
the correspondence to which she had referred and that he be given the opportunity
to cross-examine her, At this stage HMr Yeeks produced a copy of an affidavit

© sworn by ir A Hobson on .17 September 1974 in an action in the gueens Bench Division

Jones v the Hampshire County Council, Crder Jo. 784 J 5867 and the. exhibit thereto
ACHL Uthh was a bundle of the correspondence referred to by Mrs Davies.

¥rs Davies was duly SWOII, repeated her ‘evidence as set out above and 1dent1f1ed
the said correspondence. lMr Jones' croos~exaﬂ1nat10n was not relevant to any issue
wnich it fmlls to me to de01de. :

It is against this cacxground that Mr Jones'submissions and his Entry o, 12 fall
to be considered. o

Hr Jones' subtmissions if I correctly understood thenm Jwere as follows:

(1). That. 1 had no jurisdiction.by reason of the failure on the part of the
Registration Authority to give him notices of the Objections OB 287 and
0B 485 as required by section 5(4) of the Act of 1965 and Regulation 7 of
the Commons Qeglstratlon (Objections and Haps) Regulations. 1968 -

and further end in the alternative
(2) That since lMrs Davies had not registered an objection his claim to rights
© over “er land was final and not provisional and that therefore the

Registration Authority had no power to make and I had no Jurlsdlctlon to
hear the Qeferences 21#/D/45 and 51.
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.Hrs Davies's land lay w1th1n Unit CL.330 and part within Unit CL.90. Mr Jones
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As to the first of-these submissions I assume that, since Mr Weeks was present -

and 'did not dispute Mr Jones'¢allegation that no notlces were given to him, that
there was a procedural defect. In my view a procedural defect cannot deprlve a
commissioner of jurisdiction; if that were so an objector could be deprived of
his statutory rights as the result of an oversight on the part of the’ Registration
Authority. An applicant for rights is of course as much entitled to the benefit
of the Statute as an objector and in my, opinion the duty of a commissioner when
faced with a procedural defect is to ensure that no person is’ pregudlced by

that defect and if necessary to grant an adJOurnment for that purpose.

Mr Jones did not at the hearing apply for an adJournment though in correspondence
with the office of the Commons “ommissioners he had made two applications for an
adjournment. In between these two applications I had at the request of Mr Jones
1ssued summonses for the attendance at the hearing of witnesses requlred by him.

I regect Hr Jones's submission that failure to give notice to him of the objections

- deprived me of jurisdiction. I would if I had been asked so to do have considered

an appllcatlon made at’ the hearing for an adjournment on its merits.

As to. the second of Mr Jones submissions if I understood it correctly it is

based on the -assumption that only the owner of land can object to claims that it is
common land and claims to rights over the land. No foundation for any such assump-
tion is tozbe found in the Act of 1965 or any of the Regulations made thereunder.

ObJectlon 0B 287 is a deemed objectlon to Entry ilo. 12 and Objection OB 485 is an
objection to the EZntry in the Land Section and to specific Entries in the Rights

" Zection including Intry No. 12. These objections have not been withdrawn and I am

at a loss to understand how the Registration Authority could do otherwise than
refer the disputes I am considering. It follows that if the disputes were wvalidly -
referred, I must have jurisdiction to injuire into them. I accordingly reject
rir Jones'ssecond submission and in domnc so I relj upon the above-mentioned decision

“of Mr Baden Fuller and the judgment of -llegarry J and I take the view that the
—Jjudgment_of_liegarry J is binding on me and is clear authority when read together

with ¥r Baden VuIWe“'* deC151on compelling me to r e1ect ir Jonec' second su:m1a5101.

“hen Mr Jones nad concluded his submissions, I invited him to indicate to me,

w1thout vrejudice to his pleas to the Jurﬂsdlctloﬁ, the bssis of his claims to

rights under Ertry Ho. 12 and warned him that if I were tocome to the coaclusion
uhat_I had jurisdiction I would in the absence of any indicaticn that there was a
prima facie case for the confirmation of his Entry lo. 12 be bound to refuse to
confirm that Entry. I asked !r Jones if his claim to rights was founded on a
paper title or prescription.ilotwithstanding ny inguiries and my warning r Jones
did not see fiY to inform me of the basis of his claim and left tlie hearing,

At this stage I imevw qothlng of the proceeflngc re‘atin” to Unit No. 330 and I did

f o e
‘not.appreciate that Entry No. 12 had beex nade in consecuence of !lr Jones's "global
- application which had been fournd to bde 115ccrc1evnd by ilr Daden FTuller and

Tobson's affidavit referred to above that part of

ilegarry J. It apgears from ilr %

claim to rizhts over that part of ilrs Davies's land waich was comprised in Unit lo.

t
" CL.330 having become void I hiave no alternative ovut to refuce o confira Mr Jones's
- Entry No. 12 which was made in consequence of the sane apnllcatlon which gave rise
"to the Entry in tbe Register of CL.330 wnlch is now void., I therefore refuse.to

confirm Entry Ho., 12.
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For the sake of completeness I should mention that at one stage Mr Jones
commenced to argue that Entry No. 12 was void on the ground that it was made
fraudulantly by the Registration Authority. When I pointdout to Mr Jones that
he could not invite me to confirm an Entry which he alleged was v01d he did not .
pursue the argument. : :

I turn now to the remaining disputes. Captain Kenneth Harkness who appeared on
behalf of the Bramshott Parish Council produced an indenture dated 21 May 1370
" whereby the Rev H S.Hawkins as consideration for the right to inclose a parcel

of land over which there were .rights of common including common of pasture granted
the commoners entitled to such rights the same rights-over another parcel of land
now comprised in CL,90 and he also produced the sale particulars for the sale by
the personal representatlve of the late Lord Justice Cotton on 10 July 1364 of 'the
Forest Mere Estate., The said sale included 443 acres of freehold forest lands

and water coloured wreen on the said plan which were stated to be sudject to rights

;'__T—EEEEEET“"X ¢opy of the said plan is annexed. to this decision. In'the light of

this evidence it was accepted by ir Barlow and. Mr Roddis that the land in question
was common land and subject to rights of common in 1870, Mr Barlow on benalf of
.the Trustees did not press their objections indicating that they were concerned

to fulfil their fiduciary duties and were content that I should confirm any entries
which might be- justified by the evidence, It therefore fell to Mr Roddis to contest
'the claims for rights. : ' -

The claimants for grazing rights (other than ilr Jones) were tr Hoss (Entry Ho. 2)
Mr Mepham (Entry No. 3), Mr Slocum (EZntry MNo. 7); lrs Ralph (Entry No. 9) and
Squadron Leader Burke (nntry No. 18) .

1uadron Leader Burke in evidence stated that if there were any subsisting grazing
rizhts appdrtenant to his propertj, The Forge, he would wish to exercise these
rignts, He came to The Forge in 1961 and had never exercised any grazing rights.
In crous-eAamlnatlon he said it was his Leliel that cattle had been housed irn
buildings on his land but that these buildings were no longer sui*able for cattle
_and that one such aulldlnc is now a house, He did not know durin g uhat perlcds‘

attle had ceen.crazed or where they had Jeen graued -

Squadron Leader Burke produced docunentary evidence cor51stent with the Indenture
of 1870 and the sale particulars referred to above which established that the land
in question was, and as will appear later in this decision in my view still is,
common land., In these circuastances what I have to decide is whether any right of
srazing :klch may at one time hzve been appu“tenant to The Porge 18 atill subsisting

iirs Hellish zave evidehcé on behalf of Squadrou Leader Burke, She was born in

1909 and lived at Forge Cottage now the Cld Forge, with her parents,iir and :rs ¥ell:

ne gave evidence of her parents having exercised rlﬁhts of estovers and turbary
and of others including iirs lalph having exercised rights of pasture, - In cross-
examination she stated that her father was a blacksmith, that he never put any
cows on the common and that insofar as he grazed any arlmals ne had a field at the
back of the house which he used for that purpose.

Mr Orwen the tenant of the Deers Hut public house also gave evidence; he confirmed
the status of the land as common land but gave no evidence as to the exercise of an

. grazing rights appurtenant to The Forge.
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In the absence of any ev1dence of the exercise of gra21ng rights appurtenant to

- The Forge and the evidence of Mrs Mell:Lsh that no such rights were exercised in the

early part of this century, coupled with Squadron Leader Burke's evidence as to

the change in the character of his premises, I am forced to .the conclusion that any
such rights which may at one time have existed have been abandoned. Squadron
Leader Burke gave evidence that he has and still does exercise his right of
estovers and Mrs Davies has not contested this right.

~ In my view Unit No. CL.90 is all part of one common and the exercise of a right of

- rights of pasture or turbary or pannage. He also represented lrs Mepham and

common over any part of that common has the effect of preserving the right over
thé whole common. I mention this because evidence was given of a fire on part of
the common owned by Mr Wood and Mr Roddis sought to establish that the right of
estovers was lost as regards the land on which.the fire took place. No evidence
was given of any recent-exercise of a right of turbary appurtenant to The Forge
and Squadron Leader Burke did not press his claim.

For the reasons given above I confirm Squadron Leader Burke's Entry at No. 10

‘modified so as to be limited to a right of estovers.

. . . N N R R
Mr Slocun gave evidence that he had collected fallen timber for firewcod and had
cut standing timber for fencing; he gave no evidence that he had exercised any

- stated that her situation was in 'all respects similar to his own.

In these ¢ircumstances I confirm Mr Slocum's Entry No.'7 and lrs Mepham's Entry

Ho. 3 modified in each case so as to be limited to a right of estovers.

“ir Phillips did not apbear to sﬁppbrt his claim to rights at Tntry MNo. 11 and I
refuse to confirm that Entry., B -

lrs Lucy Ralph now aged 95 was represented by drs Zollan who produced a statutory
declaration made by lrs Ralph. Her statement is %o the effect that she and her _

- late husband who died in 1962 exercised rights of pasturn and estovers and T was

told that it was when she was . about 36 years of age that she ceased to keep any
animals because at that advanced age she could no longer care for them. Ifrs iellis:
in her evidence and Hr Jackson in his evidence confirmed that Mps Ralph grazed
animals on the common. MNrs Ralph has no intention -of abandoning her rights and I
was told by Hrs Gollan that she hopes that her nephew a Hr Gilliard, to whom she has

devised her propertj by her will, will go into possession and exercise these rightis.

Ims‘alph s atatator" dec*aratlon is conolstenu with her Entry at ?d. 9 ang I conﬁirn

that Entry,.

In conflrﬂlng ¥rs Raiph's Entry I have not overlocked Hr Yood's evidence that he
has not seen any animals being grazed over his land from 1960 when he acguir=z

- 01d Thorns Farm, The -ommon comprises some 4h3 aeres, lirs Ralph's two cows ﬂaj

paper

well have.been overlooked by him, or may have been on the Trustees’ land, or he
may have forgotten them since iMrs Ralph has not' kept any animals for about the last
nine years. The evidence of kr Yood and iir A" A Gauntlett and : Hdarjorie Helene Zunn

.all by statutory declarations does not in ny view of necessity conflict.. with that

of rs Ralph. and in accepting the evidence of irs Ralph I do not intend to cast
any reflectlon or the integrity of ifr ‘ood and his two Sald witresses.
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lr Moss of Holme 1115 Farﬂ gave evidence that he had llved there since He was

born in 1929 and that his family had lived there since 1890 his clainm to graze
as regards quantlflcatlon was, he said, based on figures passed down in the

-family since 1830. " He said his father had 18 veasts in 1944/45 and he produced

sale particulars which confirmed this evidence., In 1951 his father operated a
mille round but the Ministry then imposed a regulation whick involved the installa-’
tion of'cooling equipment. THe milk round did not justify this expense and .

Mr Hoss's father retained only % cattle and reared- and sold calves,Since 1971

Mr ’oss'S;ather has had one cow and one steer.’

Hr Moss stated in crossrexaminafibn that no pigs had been grazed south of the
road and he did not in fact give any evidence of pigs having been kept at Holme
Hills Farm. Mr Qram in his evidence.did recollect "father Moss' having cut’
bracken and turf, The:. conclusion which I have reached on the evidence as to

- Holme Hills Tarm is that I should confirm the Entry at No. 2 modified so as to be

limited to (1) A right to graze 6 cattle, (2) A right of estovers and (3) A rlght

- to cut and take vracken after the lst. aeptember in each year.

poper

To sum up.

"I confirm the Entry at Wo. 1 in the Land Section 6f'the Register.if and so far as

may be necessary modified so as to be limited to the land identified as belng
confirmed in Unit CL.D0 on the plan annexed to this decision.

T confirm the IZntry at Hlo. 2 in the Rights 3ection modified so as to be limited to
(1) A rizht to graze 6 catile (2) A right of estovers 1nd (3) » right to cut and
talte tracten after the 1lst Jentember in each year.

I confirm the Entry at ilo. 9 in the Rights Section of the Register.

I confirm the Entry at io. 10 in the Rights “ection of the egluter modified so as

to Ye limiled to a right of estovers.,

I confirm the Entry at ilo. 1C in the Rights Séction modified so as to Le limited
to a right of estovers. ‘ .

T confirm the Tntry at o, 21 in the Dights Section modified so as to be limited
to a rizht of estovers. '

T refuse to conflrm the Intry ‘Lt 11 in the Rights Section.

I am recuired by regulation 30(1) of the Commons Commissioners: Rezulations 1271
to explain that a “eroon aggrieved ty this decision as being erroneous in noint

of law may, within 5 weelits' from the date on which notice of the decision 1u sent

LooL

to 1im, recuire me to state a case for the decision cf the ”1bh Cour

.l .'f ,l . . ' _‘ C

ted this’ - g7 day of . échtazjk;, 1976 ; : :
A ‘ o - -

Commons Commissioner




