‘This dispute relates to tha reﬂistration ab Dntry No. 1 in thc Ownerahip &3 S
.section of Register Unit Wo. CL 29 in the Register of Common Land maintained
by the Humberside County Council and is occasioned by - the confllctlng rewlstratlon
at Eatry No. 2 in the _same sectlon of the Register Unit. : el

I held a hparlng for the purpose of 1nqu1rlnr into the dispute at Hull on A
23 and 24 March 1977 and at Watergate House, W02, on 17 iy 1977. The hearlnn
was atiended by Mr Charles Cross, of counsel, on behalf of the Beverley Borough
Council, the successor authority of the former Mayor, Alderaen and BurTBSaES

of the Borough of Beverley, the applicants for the registration, and by .

Iir Patrick Ground, of counsel, on behalf of The Pasture ilasters, The Freemen and
Widows of Freemen of the Borough of Beverley, the appllcants for the confllctlng
registration.

“he land comprised in this Register Unit is 2 tract of about 263 acres wh;ch
has been the subject of rights of pasture for many centuries. The question of
the owpership of the soil has been a matter of dispute for a very long period,
and when in 1836 the land with other common pastures vas made subject to the
provicions of An Act to provide for the better Regulation of certaia Comnon
Postures within the Dorough of Beverley in the Zast Riding of the Cournty of
Yorz (6 will. IV, c. lxl)(hereaf er referred to as "the Act of 1836")it was
provided by section &3 that nothinglin the Act contained should extend to settle,
deternine, effect, or prejudice the right, title, or intecrest of any of the
parties named in the Act of, in, and to the beneficial owmership of the soil

of the common pastures. Among the parties naned in the Act were the respective
applicants for these conflicting registrations. It is now ny duty to resolve
the malter which was left unresolved in 1836 and further to counsider whether it
has been affected by subsequent events. .

In the twelfth century (nd possibly earlier)_Beverley forned port of the
temporalities of the archbishopric of Yoxk. In the time of Archbishop Thurstan
(1119 - 1140) it contained tenements held on burgageftemure, for in an undated
charter conﬁlrmlng to the "ien of Beverley" the liberties which they of York

nad in their city the Archbishop deseribed them as "my Burgesses of Beverley".

Tn 1284 Archbishop Williaa grented a charter to 107 named men and "all and
singaler the men of the whole Commionalty of Beverley", in vwhica he raferzed

t0 o composition made bvetween Archbishop Sewald (1259-1258) and the Commenztlty.
This charter shows that by 1204 the Commonalty v regarded ag capable of

holding lend, for it included the gront of a messuhge in the morliet of 3everley.

By a charter dated 2 April 1320, recited in-an inspexizms. doted two days laoter,
Archbishop leville confirmed to twelve named mon" our Burgesses of 3Jeverley and

to all and singular the BDurgesses and their successors and to the commonaliy

of the szme tovm "21l the soil and wood called Vestwood in Beverley. This

‘document bore the seal of the Archbishop, the seals of the twelve named burgesses,

and the seal of the commonalty. vlestwood is the subject of one of the disrutec

which T heard at the same time as this dispute, and this charter contains the
parliest evidence of local ovmership of any of the land the ovmexship of which

is the subject of the disputes. Save that no cliarters are knowm to survive

in respect of any of the land other than Wcstwood the evidence relating io the



. In a roya.l clh.rter da.ted 24 J’uly 1)73 11: vas reclted tha.t the “Burvesses-..aml
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ol 1cr 1and i° :Ln a.ll mterla.l re.,')ec‘l. J.de"u‘.lcal m.th that rel;.t:.no to .’Ieft'“ood.

Inhabitants of our Tovm of Beverley" had from ‘time immemorial held c.nd en;joyed
certain rights and liberties and had petitioned to be created another ‘body poli‘l::Lc
and corporate. . The charter then constitutecd the Burgesses and Inha.b:l.tr.nts :
to Le 2 body corporate by the name of the layor, Governors and Burge ges’ of the
Towm of Beverley and named a charter llayor and twelve chartér Governors to be -

called the Common Council. The new corporation was to hold and enjoy a.ll the
"lands, tenements, ‘and hered:.tament.; wh:.ch 'l:he 'Ien a.nd Burgesses of the Lown of
Beverley then na.cl. EORE . £ T

K.Ln[_, Charles II by letterv patent gran'l:od and. conf:.rmed 'to the liayor, Gover‘lors,
and Burgesses, power to make bye-laws for the good, common profit, and good
government of the town. About 1664 in the exercise of this pover, the Layor,
Covernors, and Burgesses made bye~laws for the regulation of the times of opening
and shutting and the mode of stocking the several common pastures "belonging to
the said Town ", which were named as Vestwood, Furn, Figholm, and Svrlnemoor, tins
coverin:s all the land in the disputes now before me.

In 1685 the ilzyor, fovernors and Burgesses by writing uncer their common "seal
surrendered all their gowers, franchises, llDer'ElES, vrivileges and authoriiies,
and by a royal charter dated 1l liarch 1635 the vurgesses and inhabitents of Beverley
were reincorporated Ly the name of the iayor, Aldexrmen and Durgesses of the '
Tovm of Beverley, with 2 Common Council consisting of the ilyor, ftwelve Aldermen,
and ihirteen Capital Burgesses. The corporation was to hold and enjoy all the
lands, tenements, and hereditaments which the previous corporttion had, and
was given siﬂla.r powers, thougan with much greater verbizge, to male bye-laws.
The 1664 byc—laws were contimued, and the Council annually appointed Pasture
siers from their owm vody for the management of the pastures. It apnears
i‘ro-n the Corporation's Order Book €, £.31 that Pasture 1.3 ters were being
appointed as early «s 1637. ' _ o

Munict pal COTPoralions ' ) ) .
Theydct of 1635 provided for the reoulation of r::um.c:.p_l corporztions, including
that of B3everley, wnich was included in Section 2 of Schedule (\. } to tke Act.

S.1 or the Act »epeuled and ammlled so nuch of all laws, staiuies, and ustzes,
and zo nmuch of &ll royal and other charters, grants, and letters patent then in
force relatine to the borough as were inconsisteat with or contxc - to the-
provisions of the Act. - Suoacct to any "uch roepeal or ammicent, the corporation
romained in exisiterce, as is shown by .0 of the Act, which changed the nazes of
those corporations which were not previoucly styled 1.--3’0.1., Aldermen, and Jursesses.
3.2 of thie Act preserved the rights of the frcemen ol the borough to heve and
enjoy tnn same share and benefit of the common lands of the borough s they previousl
nad.

§.25 of the Act of 1335 set up a new body, cclled the Council, .consisting of
the layor, sixz Aldermen, and eightecen Councillors. -Subsequent sections of

the Ack conferred upon the Council povers which geve it the effective goverrment
of the affairs of the borough. : L

After the passing of tie Act of 1835 doubts were entertained as to the power of
{ie new Doroush Council to appoint Pasture liasters and to maie and e force: oye-
lews for the regulation of the comron pastures. The Act received the Royal
icaent on 9 September 1835. -The Council proceeded to seex the opinion of the
Attorney-Generzl, Sir Jonn Campbell, who a2dvised on 15 February 18936 thzt the
council did not have the power formerly vested in the Corporation to maie. bye=laws
for ihe resulation of thue pactures. - In.his opinien tae Attornay~Jeneral sald:
nme postures now belong to persons who are not corporctors azd the Council is =&
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~ body established for :
“which ecrectes it". =

- On g2 February 1836 a meceting of the freshen of the Borough was held in the
{, Guildhall, at which Sir John Campbell's opinion was considered, and it was |
“resolved that in consequence of the Act of 1835 havins abrosnted the powers
and authorities which had been vested in the Corporation relative to the i~
 pasturca "belonging to the Freemen of the Torm" without giving similor powers
" to the new Council, the meeting deemed it ahsolutely necessary that epplication
be made to Parlicment for obtaining a Bill for the purpose of granting to' & body
of Pasture lizsters, to be ammally appointed by the freemen, porers. £or the “fix)
_protection and regulation of the rights.of the freenen with respect to the

Pastures.

The Corporation did not, however, agree with the description of the postures as
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ﬂunicipalfrurposcs; hivipg its powers defined by the atatute
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The Corporation was agreeable to this course.” % =777

"belongine to the Freemen of the Town", and ‘souzht the opinion of ilr Thomas Coltman
2.C., vwho wos a native of Beverley. On 2 fay 1836 'r Coltman advised that the '
=ord "comaonalty" in Archbishop YNeville's charter of 2 April 1330 ought not te

be construed 25 meaning the whole of the inhabitants of the town and taat the
effect of the charter wes to convey the soil of the pastures to the Corporction,
=ubject to the rights of the freemen 1o stce's the pastures. The Corporation
sutnitted & further case for the opinion of the Attorney-Generzl in identical
*terms to thai submitted to lir Coltmzn and received an opinion, also dated

2 ltay 1836, that by the grant of 1380 the legel estate in' the pastures was vested
in the Corporation, with the right of stocling belonzing to the freemen, .and

thnt the rents of the mills,stand on the racccourse, and lime quarries belonged
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the Corro

rtion in its new form to be carried by the Treasurer to the account

thie Doroush Fund. 'Mis opinion his the appearance of being ia conflict with
that given by the Attorney-Ceneral on 15 February 1836, in which he stated:

"The pasiurcs now belony to nersons wio arve not coxporatorsH. However, it
uzt be borne in mind that on that occasion the Atlorney-Generzl was asized only
Lo advise on the power of the Council to malie bye-laws, while his opinion of
iy 1030 wmas gpiven upon instructions yhich directed his sttention to the
wordins of archbishop evilie's churter of 1320 and asked for his opinion upon

therefore rercxd the later opinion as the true expr csion of his view

upon iudis quecilon.
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1 wog introdnced in the Youse of Cormons, its provisions were not
the nprointment of Pusture ligters and bhe protection und regulation
o

c
Tem

aonto zichta of cormmon, wut also included @ clause insorporating the

sture iacters, followed by o clouse providing thot the cormon pastures and the
ound and soil thereof and the complete legnl estate of inheritance in fee simple

nerein should be vested in the corporction thereby established.  The Corporation
coriinsly T

petitioned ageinst the Bill and briefed Mr Coliman.

P

It appears from 1ir Coltman's brief thai the pronoiers of the 3ill were not contending

that the freehold of the pastures was not vesoted in the Corporation, but that

- the Corporation was merely 2 trustee for the exclusive benefit of the freenen, -
the meticr in issue beivicen the parties being the reats aad produce of the nills,

we siond on the riéce—course, and the lime querries, etc., the Corporation making
no clain %o the nerdege. - , . SR,

e John Tilson, "e Conveyance of eminence” end'a Gentleman in sreat practice" wes

nstructed o drew a clause reserving the rights of vhe Corporation to be
cubstituied Tor the one by which those rights were vested in the Pasture lasters,
and obiections were alse made to the drafting of 2 rumber of other clouses.
Tn *he abtsence of a cony of the 2ill, it ic not possible to troece the amendzentis
in deteil,. sut the filied~-up Bill contained a clause, possibly was drafted oy

T
s

7ilgon, witich became .73 of ihe Act of 1535 with the side-note: "ict not tp
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fect Claim to Beneflclal Ouner"hlp of the Soil of the Pdsturos".
Lot ""l‘ R e "
;H_d tnut becn tae end of the mtter, I sbould have hesluated a 1cn~ tine before
fdisagreeing with the opinions of ;such eminent lawyers as Sir John Canpocll, later ot
Lord Chancellor, and lir Coltman,later a Judge of the Court of Common Pleas. .-.5i """
‘I can only say that I find them most. convincing. .. In my.view, they are relnforced o
by the fact that the commonalty had a seal of its own which was attached tothe .
~"m.rter of 1380, a matter not meationed in either Op‘nlon, presumablj because
”3it was not mentloned in- the lnﬂtructlons. ;y~ U '

:hr u1ound hovever, whlle not accepu1n~ the correctness of the oplnlons taken in "
‘1836, contended that thcy were imacterial, since the matter VRS gettled b-”agreement

" three years 1auer. SRR : f;ﬁmi.

_After the vassing of the Act of 1336, the dispute which had led the Corporation -~
to petition against the Bill contimued. It was brought to a head in 1833, when .
the Pasturc isters marked to be felled for sale certain trees in the pastures.
The Corporation filed a bill of complaint in Chancexry against the Clerk to-the

- Pasture lLiastexrs, prajing for an injunction to prevent the Pasture asters from
fellingy such trees;, this form of procedure being in accordance with s.25 of the
Let of 1836, Uthh provided that the Pesture lMasters could sue and be sued in
the name of their Cleri.- An interim injunction was granted, and while it wes
in force a committee of the Council was appointed to mzet the Pasture Hasters.
After meeting "in e spirit of amicable and free communication" teims were agreed
for the dismissal of the bill in Chancery and for settling all disputes between

he parties.

The ierms, upon which oy decision in this and the related references must depend,
are somewhat lengthy, and it will be convenient to divide them into numoered
paragreshs. : . :

The bill was to be dismissed and the interim injunction diszolved upon ithe terms:-

1 " That the Fasture lasiers shall be left or put into yuiet possession of
the trees growing on the 3everley coimon pasiures, and snall be put
into or lef% in possession of the mills, race-stund, and other erect tions =
n any of the Zeverley pastures, and of the ecelpt of the renis and
profits thereof, and into liire possession of the chalk, grdvel, sand,
and clay of the said piastures, so far as uhls Corporatiiom can put

them into posseszsion thereof.

2 WThat the counterparts of all existing lezses of any part of the said
mills, or race-stand, now in the Corporation's rpossession, shall be
given up Lo the sald Pasture “iasvers by this Corporation.

3 Wihat this Corforatlon will at all seasorable times, when necessary,
nroduce to and for the said Pasiture lasters, buv at the expense (if any)
- of the said Pasture lasiers, all grants and other mniments relative
to the said pastures which are amoazst the muniments of this Corporation,
and will under their common Seal direct the tenents of all the said
wills, rzce-stand, and erectlonn, to attorn tenznt to the said Pasture
Mast -.ers sand

4 "iill, on being indemnificd by t“e seid Pasture Iasters, allow this
Corporztlon's name and sezl, when necessary, to be used by the said
Paszture lasters, £or distraining for any rent reserved by such’ leases,
and for éuing for any breach of any of the covenonts thereof.
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The resolutlon of the Councll aﬂree1n~ to tne uettlement was not unhnlmous. .
Relylnv upon the requirement of 5.94 of .Lhe Act of 1835 that any ‘alienation et
. of land belonging to the Corporﬂtlon should be approved by the lords . P
~Commissioners of the Treasury, ‘five days later three .aldermen, five cdunclllors :
;. and thirty-two ratepayers sent “to the Lords Commissioners a mem orial praylnID S

that they would not approve of the Council carryinz thz resolution into effect.’
On 6 liay ‘1839 the Mayor, Aldermen and Burgesses in Common Council as,emnled +
" sent a reply to the memorial. s After setting out arﬂuments in support of the
resolutlon on its merlts, the reply stated:~ .- - o

.- - . ',’..,

4

T ,._‘.’ “‘ : i ’ b
'"The Herormal calla your Tord: hlps' attuntlon to the 94th Sectlon of the
'Municipal Act, and the Council would submit, that neither under that
. or any other section of the Act of Parliament, have your Lordships ‘any
: pover given to interfere with regard to the Resolutions submitted’ to
you. The Council have not presumed to sell, mortsuge, or alienate
the lands, tenementis, or hereditements of this Corporﬂtlon, and hod they
been dealrou“ so to do, they doubt not they should nave been 2ble to have
1zid before your Lordships such satisfactory statements as would have
induced you, under -the powers given your Lordships in the 94th Section,
to granit your approbation of their proposal. In this case the Council
have conscnted that the rents of the premises should be pcid over to the
Pasture Masters, but thcy have no intention to alienate the premlges
thomselves". :

On 19 Awrust 1839 the Mayor was informed by letter that the Lords Commissioners

wore advised that the resolution of 4 February 1839 did not require the sanction
of the Bourd, and that their Lordships would not be warranted in interfering in

the mattexr. '

Since then the precice legel effect of the terms agrecd in 1839 nag veen-a matter
of doubt velween the Corporetion and the Pasture liesters. lioviever, the parties
secm bo huve manased bto maintain the spivil of "amicable and free comrmunicztion”
in which they opgreed to the torms. Thus, when in 1919 part of the p;s*ures
cilled iurn woes exchonged for some other land lhe .Corporation and the Pisture
Listers were both p"rtlou to the deed of exchange, and in 1970 and 1975 they
joined in grantin: way-lezves to- the North Eastern Gas Doard and the Yorkchire
Viaver Aathority, ach receiving half of the consideration money on each occasion.
It is, perhaps, unfortunaste that the provisions of the Commons Registration ict
1955 meke it necessory aow to define what hds remained undefined for nearly

140 years wvithout any avparent ill-eflect.

Yaving concsidered the copious evidence which has been adduced, I find nysell in
no doubt as-to the present lesnl position. As I have already indicated, in my
view the successive corporations of Beverley were for many centuries the:ovmers
of the freehold of tie commnon pastures, and the ommership remzined uncnanged

in the Corporation created Ly tne charter of 1685 after the coming into operation
of the Act of 1535. S :

In considering the effect upon this position of the agreement arrived “t in 1839
it would not, in my view, be proper to have resard to. the side-note "F*eehold
Rigats given up" in the Council minute book. This camnot be rex sarded 25 more
thon an expression of opinion by the clers who entered the mimutes, and:it may
not even have been a-considered opinion, for it is apparenc from the form of

the mimmte book thet the side-notes were intended to de & ~u1de to anyone
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sub equcntly : ;

?Turn;ng'to the text of the a"reed terﬂs, thn fundanental term is thpt numbered 1
“ above, ‘the remainder being anc;llary. -This does no more than provide that the
~ Pasture Hasters shall be left or ‘put 1nto quiet possession of the trees growinD
- on the common pastures, and the mllls, “race-stand, and other erections and the .
Teceipt of tne rents and profltg thereof, and the like possession-of the cnalk,
gravel, saad, and clay of the pastures.' It does not deal with the rosgesslon
of the pastures generally, -but only with the income—produc ng parts, “the profits
froo which kad been the subaect of ‘controversy. . tore important, the ‘freenold -~
lﬂuprESt is novhere mentioned nér is it 1mnllclt in the express words, for Ui
poscession and receipt of rents and profits are consmstent with an interést in
lend less than the freehold, for example, one can be in ‘possession of land and
in receipt of the rents and profl s as a lessee or as a licencee. In my view,
the Corpo*atlo correctly summarised the position in the passuge in the reply -
of 6 llay 1836 where it is stated that the Council hed consented that the rents
of the premises should be paid over to the Pasture Masters, but that they had no
" intention to alienate the prenlses themselves. ' -

If this construction of the zgreed terms is incorrect and the wordlnﬁ w2 s apt
o deal with the freehold, it seems to me thot the action taken wms ineffective
for the stiainment of that erd. In the first plzce, a body corvorate could
only melke 2 valid conveyance under its common sezl. Secondly, any alienation .
of the frechold would reguire Treasury approval under s.94 of the Act of 1835.
T+ wos stoied in thz letter of 19 Auguct 1839 that the resolution of 4 February
did pnot require the sanction of the Board. Presumably this letter was written
because the contention in the reply of 6 lay 1839 was thought to be correct,
et yhether that view was correct or not, the fact remains that approval under
s.04 of the ict of 1835 was neither sought nor obtained.

I hove thorefore come to the conclusion tqat the freehold of the comxnon pastures -
rcm&ined in the Corporaiion and has now passed to the EBorough Council under the

Todal Covormment Act 1972 and the Local Authorities (B f$udd) (D*oncrtj etc.)

Oruc“ 1673 (8.5 1973 ilo. 1851). I say notling as to the respeciive righiz

‘cf ihe Soroush Council and the Pasbure llasters, since ny jurisdiction is-

confined to <he quesiion of ovmership as deflqmd in 5.22(2) of *he Act of 1965,
rezely the ownership of 2 legnl esttte in fee sinple in tie land. an only .
express the nope that nothing in my decisZon will impair the spirit of qmlchble

end f-ee commnicotion which apnears to nave prevailed since: 1839

For thece reasons I confirm the Lew*atruuloq.

n recuired by reculziion 30(1) of the Commons Commissioners Regulations 1971
to explain That a person agsrieved by this decision as being erronecous in point

low ay, within 5 weeks from the date on which notice of the decision is sent
to him, require me to state a case for tne decision of the High Court.

_ | N ,
Dated this L35A  day of cé'/‘“‘j 1977.
l‘/\ ‘
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CHIEF CCLT0iS COIZISSICIER




