-}
i

COMMUNS REGISTRATION ACT 1965 - deference dos 220/0/12
220/2/19

In the Matter of harrop Fell (including -
Harrop Common amd liarrop Fold), Grindleton,
Ribble Valley District, Lancashire

DECISION

These disputes relate to the registrations at Entry No 1 in the Land Section
and at Entry Nos 1 to 5 of the Rights Sectionof Register Unit No CL. 65 in the
Register of Common Land maintained by the Lancashire (formerly ‘est Riding)
County Council and are occasioned by Objection No 27 made by Kr Peter Wood

and noted in the Register on 17 July 1969.

[ held a hearing for the purpose of inquiring into the disputes at *reston

on 24, 25 and 26 January 1978. At the hearing (1) Mr P Wood (the Objector;

A phts Section Entry No 5 was made on his application) was rerresented by

“r J A Hodgson solicitor of Hodgsen & Sons, Solicitors of Preston; (2) I'r “alter James
larrison (Rights Section Entry No 1 was made on his application) attended 1in
person; (3) hr Thomas jienry bastham, Mr *“arry Eastham and Fr William “astham
(Rights Section Entry No 2 was made on thdr application), (4) “r “enry Robinson
{Rights Section Entry No 5 was made on his application), (5) :'rs iannat Jaadington,
.'rs Vera Wright and I'r John Robert Waddington (trustees of George 'n:dington
deceased; Riphts Section bintry No 4 wns made on his application) were all
represented by Mr I B Dearing solicitor of Stecle & 3on, Zolicirtor:s - Clitneroe;
and (6) Mr Jack “aron West and lirs Zelma West (an application LYy thuem 1n respect

of Land Section Entry No 1 is noted in the Register) attended in person.

he land ("the Unit Land") in this Register Unit is by the 0% map {1909 ed1tion,
1/2500) divided into three parts:- (1) By far the greatest part ("the Fell") is
known as llarrop rell, contains 206.14% acres, is from north to south a little more

- thon 13 miles long and is bounded on the east by a fence and bank (with a race)
about 40 yards long from which (775 feet) the Fell slopes up to its soutnwest

corner (over 1200 feet). (2) Another part (''the Common") is an L-shaped piecce
containing 4.155 acres, is bounded on the west by the said bank and fence, ana .s
bounded at its northeast end by Black Brook (there 675 feet). .anu (%) the

remaining part ("the Fold") is an irregularly shaped piece containing perhaps about
} an acre (of its exact area I have no evidence), is bounded on its outside by the
Black Brook, the walls of the houses and land known as or neld with Yanor house

(Fr « Mrs West), High Harrop Fold (the farm of Mr Robinson), ané Lower Harrop Fold
(the farm of Messrs Zastham), the entrance gate on the east (across the road

leading northeast to Smalden Lane which lane runs almost due north out of Grinaleton
to Slaidburn}, the wall of a croft (part of Lower ilarrop Fold) and the walls of

the house, buildings and land known as or held with Middle Harrop Fold 7the farn

and guest house of Mr Wood); but excluded from the Fold {as re  sieredisa area 't.e (e.mal
Area") approximately circular on which are some substantial farm buildings {'the
Central Buildings").
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The rights registered at Entry lios 1, 2, 3, » and 5 are to graze 135 sheep,

25 sheep, 95 sheep, 36 sheep and 80 sheep resnectively. Entry o 4 includes a
risht to take braciien and bedding and Entry o 5 includes turbary and estovers.
The rights at Intry iios 1, 2 and 3 are over the whole of the Unit Land, and
“ntry o 4 over the Fell only, and at Entry lo 5 over the Fell and the Common
(defined as I have by reference to the OS5 mapl.

The grounds of the Objection are:- "I wish to object to the registration of

farrop Fold as Common Land. This land forms my farmyard with, of course,

freec access to neighbouring farms and residences, larrop Common and Harrop Fell, and
was not common land at the date of registration. The attached plan shows the

area of land objected to". The attached plan shows such area (''the Objection Area")}
as being all the land which I have above defined as being the Fold {except 'a rarrow
strip north of Black Brook} and also the Central Area (such Area is not included

in the registration). '

At the beginning of the hearing:- Mr Dearing claimed that Rights Section Zntiry Vo 4
made on the application of hr Waddington was not in issue, because his registration
did not affect the Objection Area, and relied on a letter dated 9 October 1069

by West Riding County Council to kr Wood. ¥r liodgson agreed that ir tood had no
legal objection to this Entry as it now stands and said that he had no objection
tomy of the other Rights Section Entries except so far as they claimed that their
rignts extended over the Objection Area. There was some discussion as to the boundary
of the Central Area. The road leading to the Unit Land from Smalden Lane is tar
surfaced (?tarmacadam) and continues for more than a quarter circle southeast, south,
southwest and west of t!.e Central Buildings. It was agreed that this road could be
regarded as the boundary of the ncarby part of the Central Area and that it would

be easy to mark the rest of the boundary with sufficient precision for practical
purposes by continuing the line of the road north and east of, and not far from the
central [Euildings. Vith this boundary the Fold (as registered} on the enst and
northeast is mostly gracss (a bank), on the north rather rough, and on the northwest
a small grass triangle (where the tarred road forks near the house occupied by

»r i Robinson), on the west rough grass right down to the Zrook, and some hard
ground .on the south.

It was agreed that the evidence in support of the Cbjection should be given first.

vt Wood in the course of his oral evidence produced:- (1} A conveyance dated

¢ ilovember 1960 by which :ir J H Tattersall conveyed to him "Harrop Fold Farm"
containing 283%a 3r 20p "more particularly described in the Schedule to a conveyance
dnted 2 October 1946..,"; (2) the said 1946 conveyance by which Kr R and {r G T
Jesthall conveyed the same land to lir J H Tattersall, (3) a map (“the 1978 Map'")

which he, ¢r Vood, had recently prepared for the purposes of this hearing from the

0S map, as showing the extent of his farm lands as ne believed them to be, (4) a
sketcn plan he had made of the Fold showing  the dimensions of the Central Duildings
(he calculated their area as 422square yards), (5) a note dated 18 December 1964

ty which thne West Riding County Council debited him with £14C.0.0 for his contribution
to trne making up of the road under the Acricultural (Improvements of Roads) act 1GL4,
(5) a notification by the '‘est Riding County Council that the Ramblers' Association
{an application by them in respect of Land Section Zntry iio 1 is noted in the
Repister) accepted his Objection, (7) a recent coloured aerial protograph of the Fold
and the surrounding land and buildings, (8) a map ("tne 1961 iap") being the G5 map
1608 1/2500, overwritten by a student shortly after ¥r wWood purchased the fara to’
show the best way of using it, and (9) a card advertising Harrop Fold Farm Guest House
(terms, accommodation, places of interest ete)., MNr Wood was questioned at some
length by M1 Dearing ana shartly by Mr Wwest.
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i anort of the repcotration evidence was piven by e J Pald . .oer Ong, o wlTud s

worn o on M waunry 1998) and by Mr o Lenry <obinon torally). e owns bom o o o4,
aia fFuther (v Join Robincon became the owner of Hipiier iiarrop Fold under n o nviyance
srted 30 arch 1915 (pursuant to the will of John Robinson who died on 9 A;: .1 013),
and ne nimuseif became the owner under an assent dated 20 liay 1968 made by . uself

and another as executor of his father (he died 19 July 1957); he produced -+ 1umber
»f documents relating to Higher tlarrop Fold and to Qld Mary's Farm; part .t this last
wentioned farm i5 now tihe Manor ilouse occupied by iir and Nrs Vest and ti. . wmainder
ans teen incorporated in Higher liarrop Farm.

o oSay 3, after an adjournment for dincussion, I wns informed thit e or-ons
atterding .or represented no nbove had resiched an agreement one of the tersc of

«idcn wag that all the registrations in dispute should be confirmed ard tiat tre

conts of these proceedings chould,because no agreement could be renched andat tiem,

oe at my discretion. I informed those present that although parties coulc nsk me

to exercise the discretion as to costs conferred on me by section 17(4) of the 1965Act,
1 would not exercise any discretion as to costs which would involve my considering

the reasonableness of the compromise agreement which, so I understood, related in

part to the future management of the Fold (a matter over which I have no jurisdiction).
;ifter some discussion, it was agreed that I should proceed on the basis that for
reasons with which I need not be concerned, Mr %ood had decided that he would

withdraw his Objection and those desirous of supporting the registrations had

deczded not to call any further evidence; so that in the resuit I should exerclise

ti.e discretion conferred on me by section 17(4) as if the proceedings rad in this
s.dden way ended. Co

un the day after the hearing, I inspected the Fold in the presence of Mr sood,

“r T H Zastham, r F Robinson {son of iir H Robinson), Mr K Eastham, hr J B west

and Mr I Hobinson. For part of the time iir § Robinson (who had given oral evidence)
was oresent. I also walked the length of the Common being accompanied by Mr Woed,
r west and some of the others, and was there able to view the Fell as it appeired
from its lowest corner.

At to the substance of these disputes: =

T reject the suggsestion that a right to graze sheep cannot properly be registered
over land which includes the Fold merely because there being so little grass there,
a grazing right over it (considered by itself) would be unreasonable, & small area
of l:nd used as a fold for animals before or after they have been grazed on a large
adjoining area in exercise of an existing right and as incidental to it, may in my
opinion be subject to a right for those entitled so to graze to use it as a fold.
In my opinion any such right being incidental to a right of grazing can groperly be
recistered as a right to graze over the large area and the small area regaraed as
one piece of land (all ene common). ' '

The Cxford English Dictionary gives two meanings for the word "fold": (1) a pen or
enclosure for domestic animals, especially sheep, and (2) an enclosed piece of
sround forming part of a farm as a farm yard. That it would be convenient to r tWood
if he could treat the Fold exactly as if it was a private farmyard forming part of
‘'iddle ¥arrop Farm is obvious from its appearance; that it is now and has ever been
in the past any such farmyard is contrary to its appearance because it is coviously
a convenient place for those entitled to graze the Fell and the Common to enclose
their sheep before and after doing this.
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The name Harroep Feld now and in the past used for describing the group of houses
and buildings which surround the Cbjection Area, presupposes the existence of
something otier than a private enclosure; noone suggested that the Fold referred
to in the name "iarrop Fold" could possibly be anything other than the Fold the
subject of these disputes.

So tihe appearance and the name support the registrations. 'ith tne withdrawal of

the Objection, I have no difficulty in concluding {quite apart from the considerations
below set out in relation to costs) that the registrations were properly made.
iccordingly I confirm them without any modification.

48 to the costs of these proceedings:-

"nder the 1965 Act a person may have to apply for a registration or to make an
otijection to a registration without being able to obtain reliable information as

o wiether or not the right claimed or the objection made could be supported by the
evidence; with the resulit that many persons have been called upon te support a
repistrationaranobjection at a hearing before a Commons Commissioner and be there
compelled in circumstances guite beyond their control to litigate difficult
cuestions of fact or law without having any reliable grounds for predicting
the result with any certainty. On these and other considerations I conclude that

I should not corder Hr '‘ood to pay costs merely because after the hearing my
decision is against him.

£o to deal with the ¢laim for costs against him I must I think consider what view
I would have taken of ‘the evidence put before me without any regard at all to the
circumstance that at the end of the hearing the Objection was withdrawn.

The case made by iir Vood in his evidence in chief was that the Objection Area
could not be subject to rights of common because it had bteen conveyed to him by -
the 1960 conveyance as part of "Harrop Fold Farm' therein stated to contain

283a 3r 2Cp. ile relied on the words of the Schedule in the 1946 conveyance, which

was in two columns, headed "Description'" and "Cuantity'" and containing 11 items;

of these 9 ranged from 5a 2r 8p to 137a Or 3lp the descriptions being "leadow" or
"Pasture" with the addition in some cases of "Rough" and "Wet"™, and in 2 cases

including the word "Barn'; the last two items were as follows:-~

Garden 00 20
Barn and Shippon 0 0 39

' r 0924 cald toat he was unable to identify any of the 9 items with the fields of tae
fnrm he achuired under the 1960 conveyance as they then were, but coatended that ne
couid identfy the ™iarn and Unippon'" in the last item with the Central juildings and
tive "2 rerch:s in the last item with the Objection Area or the rest of the Objection
Lrea. nJ such identification 15 cnwuryto the present appearance of the Objection
.rea which wihether or not the Central Buildings oe included in it {(iir lood's
measurement of 422 sguare yards makes them 14 perches) is clearly much wore than

29 perches (the affidavit of i'r Pallister nuts the Objection irea as being 116 perches);
further the Schedule does not expressly include any land surrounding the "Barn and
Shippon', and even if such words must be impliedly taken to including some land,

such inclusion would nof smaiuva'ly extend beyond the Central Area.
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Mr Cearing by his cross-examination of Mr liced satisfied me that much of what
Ir Wood said about the possible meaning of the words "Barn and Shippon' and the
possible apwlication of the figure ndgt to tae Objection Area was nonsense;

and he sucoeded in doing this having regard only to ir Vocod's own documentsand
to matters which were asmuh within the knowledge of Mr Wood as of anyone else.

In re-examination Mr Yood told me what his vendor, lr Tattersall, said when he
showed him round the farm before the sale; I am not persuaded by this part of

r Wood's evidence that Mr Tatterall ever said anything to him, which Mr Wood

understood to mean that he, Mr Tattersall, thought that any part of the
Objection Arerother than the Central Buildings was,contrary to the appearance,
part of the farm he was selling.

But I accept Mr Wood's evidence that he found it impossible to identify the

other items in the 1946 conveyance Schedule with the fields of his farm as they
were in 1960 when he bought. Even with the 1909 0S map, I find it impossible

to make any such identification. Nevertheless as a matter of law, I cannot

treat the 1960 and the 1946 conveyances as altogether void, merely because the
land descriptions in them are extraordinarily difficult, and I must therefore

on the point raised construe them as best I can having regard to what I find to
be the appearance of the land and the other relevant circumstances when they were
made. As to the 1960 conveyance, I conclude that the parties intended to convey
the same land as was by the 1946 conveyance conveyed. As to this conveyance 1

am in a difficulty in that apart from slight observations of Nr Robinson I have
no evidence about its appearance in 1946. Mr Hodgson said that he had the 1897
conveyance referred to in the 1946 conveyance and that the Schedule to it was the
same as the 1946 conveyance Schedule; he did not produce the 1897 conveyance and
I do not think I need go back so far. I infer thatin 1946 the building which
fronts on the Objection Area which is now used by Kr iood as a residence and as a
guest house was then much the same size and shape as it is now; Mr Wood told me
that in 1960 when he acauired the property, only the middle part of this building
was used as a dwelling house, the remainder being farm buildings; I infer that in
1G46 its appearance was much the same as it was in 1960, It is extraordinary
that neither in the 1946 conveyance Schedule nor in any other part of tne
conveyance is there any reference to a farm house; nevertheless I must I think
construe the conveyance as including the building which fronts on the Objection
Area because it must then have been, as it obvicusly is now, hg most important
part of Middle Harrop Fold Farm. My conclusion is that sometime before 1946

this building was wholly a farm building but by some unfortunate oversight the
adaptation of part of it as a dwelling house was overlooked; on this basis I
think the word "Barn' in the expression "Barn and Chippon" in thelast item of the
Schedule referred to the building which fronts on the Objection Area and the word
"Shippon" refers to the Central -Buildings; (together they appear to me to have an
area of about 29 perches). This reading is consistent with their place in the
Schedule immediately after the "Garden" which I identify as being an area at the
back of the building which now fronts on the Objection Area and which may since -
1946 have been altered. Accordingly I reject Mr Wood's contention as to the
meaning of the words "Barn and Shippon'.

The grounds set out in Mr Wood's Objection and the case made on his behalf at
the hearing, amounted in substance to a claim that the Fold was in his private
ownership. Such a claim is outside anything which the applicants for the now
disputed registrations might have reasonably expected as a result of their
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apnlications. Such a claim had in effect been made by Mr Wood independently of
the 1965 Act when he unsuccessfully attempted to maintain a fence between the
Common and the Fold. These disputes therefore although formally within the

1965 Act, in substance go veyond it, as they raise an ownership issue which even
if the Act had not been passed, would have had to have been resolved (if Mr Wood
had insisted) by the High Court in proceedings in which he would if unsuccessful
have been almost certainly ordered to pay costs.

In the circumstances outlined above, I conclude that in relation to the 1965 Act,
the claim put forward by Mr Wood in these proceedings, and the evidence given by
him in support of it were vexatious, and that he ought to pay costs. Accordingly
I shall order lMr Wood to pay to lessrs Eastham, to lr Robinson, to Mr & Mrs YWest
and to !ir barrison the costs incurred by them in respect of these proceedings

and I shall direct that such costs shall be taxed according to Scale &4 prescrived
by the County Court Rules 1936 as amended. I record for the benefit of whoever
may be responsible for taxing such costs that having regard to the reliance
placed by Mr Wood on his documents of title, it was reasonable for Vr Dearing

to have obtained, to have perused and to have had copies made for my use of the
documents of title and other documents relating to the lands of those he
represented.

I am required by regulation 30(1l) of the Commons Commissioners Regulations 1971

to explain that a person aggrieved by this decision as being erroneous in point

of law may, within 6 weeks from the date on which notice of the decision is sent
to him, require me to state a case for the decision of the High Court.

Dated this /4/% day of [lant - 1978
. L
. a-,%‘-“"" 7

.—-—'__——._

Commons Commissioner



