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COMMOUS REGISTRATION ACT 1965 Reference No 220/D/69

In the Matter of the Salt Marsh,
Thurnham, Lancaster City,
Lancashire

DECIZION

This dispute relates to the registration at Entry lic 1 in theRights Section
of Register Unit No CL. 135 in the Register of Common Land maintained by th
Lancashire County Council and is occasioned by Objection ilo 406 made by
Yr Richard Galliene Swainson and noted in the Register on 20 July 1972.

I held a hearing for the purpose of inguiring into the dispute at Lancaster
on 235 ovember 1976. st this hearing iir Swainson was represented by

uro i ulll;urand sclicitor of Oglethorpe Sturton % Gillizrand, Solicitors of
Lan:aster. Ee asked for an adjournment and produced an agreeing letter dated
22 November 19”6 and written by Oakley, Crharnley % Thurnhill, Solicitors of
Freston on behlaf of ir A Armer on whose apglication the said Intry o 1 in

the Zights Section was made.

1d the adjourned hearing on 3 ilay 1977. At this hearing «ir 3wainson was.
esented by «r Gillibrand as before, znd “ir Armer was renresented by

P i
aurnmniil

'l Xay then a clerk and now a solicitor with Jakley Zharnley

{Mthe Unit Langd!) ccmprized in this Regi::er %nit 15 in two niesc=s,
e Luneside Fiece") is a striz on the north Lounded by and cran Lo the
Lun2 and on tre scuth toundad by the fence 2lonz the north side of the
rmerly the railway {(now dizused} ce:.een Zanczsier via CJonder Zresn Io
and now a fcotpaih; this sirirz 15 ateout F a mils lonyg and exiends from
: {its easi end; not Jar from the br:i;e aver tha 2Wver wonier (formeri:
ugad by the railway, now used as a fooitbridge) to a noini (its wast and) =n:ot
far from oche guay at Glasson fronting on the River Luzme. Tha othaer clzce
{("tie Roadside Fiece") 1s an irresularly shared ziece on the norih ounded
for about 2C0 or 230 yards by the fence along trhe south sife of the zaid ‘raci,
on tne east bdounded by anc oren to thz Ziver Conder Iroo the saii focita 1
20 %he rsad oridge wihich carries the 1558, and on the west and south
ouen to the tudlis road Irom the said road bridze to Glasson.
Tne right re n the Rights

ction i1s atiached %o Trhorantank (as shaown
b

in the 3uzg ter m to graze ZIT sheer includisg 50 awas,
113 lumbs and 30 hogs, and (2) to cut and taxe turf, In the Cwnersiiz Zection

..r Swainson was on © <arch 197C registersd as owner as aa:lnl strzior of

.r W4 Dalzen deceased. The Land Zeciion and Twnersiiz Jection Iniriss
undlsnuted nave decome {inal., T :

e grounds of biection 3o the Rizhts =
niry are:= '"lhe right of lir Armer is not admiitted, btut if in fac: 1Lt
it would nct extend to more than 13 sheep'.
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For the purpose of exposition it is convenient to divide the attached land
(ie Thornbank as shown on the supplemental Register map) into two parts: one
part ("the Two Acre Part"/ being land containing approximately two acres and
being the west part of the northwesterly of the two pieces which according
to the sugplemental Regisfer map form the attached land; and the other rari
("the Brickworks part') being the remainder of such northwesterly piece and
the whole of the southeasterly piece which together form the attached land.
In iir irmer's application (form 9) the attached land is described as ""Stock
Rearing farm extending to-an area of 9 acres'.

At the hearing oral evidence was given: (1) by Mr Armer who 1s 64 vears of age,
who was born and bred in Thurnham (a village akout one mile from the Ynit Land),
who worked for 2 years from 1327 at Brows Farm {a short distance southwest of the
Unit Land) and who has lived at Thornbank (the dwelling house) ever since 1948;
(2) oy lir D M Brownsword who 1is senior partner of Procter Birkbeck Batty,
Chartered Surveyors of Lancaster, who has practised in the area since 1660

and whose firm nas managed the Dalton Settled EIstates for some years {ne having
conducted tneir affairs nersonally since 1973); and (3) by r R G Swainson.

In the course of their evidence documenis were nroduced: (a) by ¥r Armer

(i) a conveyance dated 2C December 1554 by Kr G Dallas to him (ir Armer), and

(ii) an apstract dated 1354% of ¥r Dallas' title, commencing with a conveyance

dated 9 July 1624 of an undivided fifth share ancd including an examined cagy

5T a plan endorsed on a conveyance of 27 February 1863 between 3ir § G 2 Titzgerald
ard others and i 3annerman {such slan being referred to in the 1724 conveyance);
ard (%) By “r 3wainson (i) a setilement dated 15 april 1369 made by :r W I Zalion,
(ii) a vesting dee :

1 T e I .
o T Dalcon {ne died

o]

3 dated Decemter 1927 made in favour of ir
1% laren l?}?}?j&iii) ing assent dated 22 Hovember 1239 in favour af
‘» "0 L Zalton (he diad Z2 farch 1045 apd ir Zwainson is als serzonal rezr=azentalive

1isited %o setilszd land},

w -knt in 1951 ne vought the Twe icre Fart oI the

ot K g dzed there is a memcrandum 3 a converance
dzned 12 N o 5 Farm to Xr irmer. alshough lr armer 2id not
aroduca2d this conveyance (7 supnose he no loager has 1t zaving sclid the Two Lcre
Zart and. tart of the 2rickiileld Part in 1973 Lo 4r Zaliead); 1t was not diszuled
shat Ve srmer under it become the owner of the Two Acre Tart, and accordingly I
crccsed on the tasis that tils 1551 conveyance was made. 1y findings as 29
swnarsnlp {for the most nmart zased on the documents produced) ars as foilows:-
Jee "mit Lani has for nany years been part of the Dalton Settled Zstates
('r Srownsword Sz 2220 ested in

iz deatn in 1937 after nim it was vested 1 Ir W A Dalton until
, and aftar him in {ir 3wainson as his adzministrator. The Two

t of the Dalton Zettled Istates (being rfart of Zrows Tarm) unsil
ce Wi Br cecan

a ol

tira owner. - The Zrickfield Fart under a

2id they are about 2CCC acres); from 172% it was ¥
1

nis death in 1925
scre Part was Tar

STnTES

r a=d under this conveyance it was vesied In
es for themselves as nartners until a

ier and after tnis converance it was vested
nvevance dated 23 capex 1G6SC; under and after tiis

Daillas until the said 1654 conveyance o LI armer.
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vr Armer in the course of his.evidence said (in effect):- In 1948 the Two Acre
Part and Brickiield Part were tenanted by dr John gardner {(he thought no relation
of Mr Robert Gardner the owner). In 1951 he (Mr Armer), having become the owner
of the Two Acre Fart under the said 1951 conveyance, agreed with Mr Dallas
(verbally) tc become the tenant of Brickfield Part in succession to Mr John
Gardner. As the result of a 1954 conveyance he became owner and occuvier of

both parts. From 1651 to 1973 he had- grazed the Unit Land With €0 lambing ewes
and their followers (lambs being clearly enough double the number of ewes),

in winter time he had grazed 40 to 50 hogs (more correctly hoggets) but not all
these animals altogether. He was cross-exazined in some detail.

v Brownsword said (in effect:- Since 1973 he had driven along the road by the

" vpit Land once a fortmignt or two or taree times a week to inspect properties
(part of the Estates) down the road: he had not seen any animals on the Unit Land.
Tne capacity of the byland (the 9 acres of attached land) in nis ovinion devended
to some extent on the breed of sheep; he would not expect a greater density than
l% to the acre of ralf bred ewes; 14 or 15 animals for the 9 acres of the
attached land would te his calculation, and so in proportion for any less area
downt Lo about 5 acres.

Tesling doubtful wnether it would be contended that because . srownsword having

not seen any animals on the nit Land, I should treat the evidence of ‘r armer

_apout grazing as unreliable, Mr Armer was recalled. He agreed that T 3rownsword
may not have seen animals, out e {Ir irmer) nad never meant to suggaest that ne had

i

—~ -

203 shecen on the pit Tand all the time; rhere were times when ne nad nacd as many
as 211 sheep {ewes and followers) on tne Unit Lang.

ainson in the course of his ayidence drew attenticn o the va
i £ Zpaws Farm in the 137G settlement, the 1 ;
1+, sut ze did not claim to nave any perscnal nowW
ter the nearing L insvected the
notn of the disused raillway trac
+ saw it it was nigh tide, and 21l the Jnit band axcent

' rzck fences was covered wilth -water; Iter
s3 land (the Luneside Flece was being grac

we claim made oy Fr Xay cn sapaif of ir Armer was thas I should
ol bl

rad right of graziag toe nit Land under a grant now lost. althouzh

under 3ection 1 ol th Trescription Act 1532, 30 years zchual '

rizht of common or ather ;rofit or ovenefit is recuisite, for

20 years enjoyment 25 of rignt is enough, see Tehidy v IlJTman

'p Gillitrand contended +nat in rescect of ti %, thers could ve no
such oreswaed lost zrant Secause un to 15 May t and ihe nit —and
vere in commen ownersailp and the registraticn application macde by

p airmer cated 22 Tuly 1745} was made In 14 3 ass than 20 years
atter 1051. 3ection 156 of . the 1065 asct provid t:e -urnoses of toe
srescription sct 132 ax objection should be desme actisn within the
‘mezning of such sct, so that the 20 year pericd of tre 1232 1et rung sack from o tne
date of the objection (in this case 14 July 1%72). .lthougn ihe section zays
no-hing agout the 20 vear period recognised in Tehidy ¥ “orman sunra, L concluce
tha+t I snould taie this also cack frem the date of the objectiion. aceordingly

I reject r Gillitrand's contention tased on the dste of regigtration.
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I record that even if I had accepted the contention (it relates only to the

Two Acre Part), I would find that any before 1951 grazing by Mr John Gardner
should be referred to the Srickfield “art, because in relation to the Unit Land
this, of all the land from which it was said Mr John Gardner might have taken
animals on to the Unit ‘“and, is (as appeared obvious on my inspection) the

most convenient; the Roadside Piece is next to the Brickfield fart and the
Luneside Piece is only easily -approachable by an occupation traclk which passes
under a bridge which formerly carried the railway and which is situate at the
northwest corner of the Roadside Piece,

Mr Brownsword in the course of his evidence said:- "By not seeing animals I
mean they have never run across the path of my car...l am not disputing that he
Hr Armer) had sheep on theland. I have not since 1562 seen any sheep grazing
on the Unit Land. I do not suggest there were no sheep...it is coarse grass
that may well have been grazed. You can tell whether grass has been grazed by
getting down close to and looking at it, this I never did. I have never got out
of my car to examine whether there has been grazing..." On my inspection I
concluded that although a person driving a motor car along the road mizht well
notice sheep grazing on the Roadside Piece, particularly if they were near to or
strayed onto the road, he might easily not see sheep on the Luneside Piece; from
the road sheep grazing on the Luneside Piece would not have been easily visible
because the railway embankment is in between. The Luneside Piece would be more
convenient to graze because animals there with a small fence across the above-
mentioned occupation road (where it goes under-the bridge) could be prevented
from gZoing on to the Roadside Fiece; I should expect anybody grazing sheen to find
it more convenient (particularly if motor traffic along the road was to be
exvected) to nut sheer on the Luneside Flece in preference to the Roadside Piece,
Lecause e would thus reduce the risk of being troutled by sheep straying elther towa:r
3lasson or on to the ASS: road. !!y ccnclusion is that no part >f the evidence of
I'r BrownswWword nrovides any reason for my doubting the reliavility of the evidence
of Mr Armer relating to the grazing described by him andi I record for tre benefit
of Ir 3rownswerd, that this conclusion in no way reflects on him personally. I
=t the evicdence of ir Armer and I find that the Unit Land was grazed as he
described,

In my ozinion when ne took over from “r Dallas in 1251, there was as ¥r Armer
saidi a conversation between them during which both uncerstood that sheep would oe
going onto the Unit Land from the land owned by iir Dallas of which Mr Armer was
to become the tenant, so that he could and would graze accordingly. Mr Armer's
failure to inform his sclicitor when in 1554 he purchased the lang which he then
tenanted that he expected to get a right of grazing over the Unit Land is I think
of nc decisive significance., Although at one point, in his evidence, ¥r Armer
suwoke of raving grazed the Unit Land from 1954 (the date of his purchase) to 1973,
he wnole tanor of his evidence (particularly his references to grazing he
iorne {before he bYecame a tenant) by Hr John Gardner and his belief as to what
r

-

done by the Robinsons and Fishers, I conclude that to the persconal
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wliedge of lr Zrmer tle I'nit Land was grazed continuously as ne describied from
1 +c 1873 (when he scld the Two scre Fart and all excect about 1.58 acres of
Srickfiezld Fart %o Mr Halhead) and since 1873 to a lesser extent,

03

et b

-n view of the avove conclusiorn the grazing done ty M John Zardner may not be
significant. IHowever in case my conclusion is mistaken, I record that I accernt
~r irmer'sz evidence tnat e saw such grazing on the Tnit Land. rhether or not

-4 -
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“r Gardner was in occupation of Brows Farm and of Websters Farm or whether or not
Le grazed other marshes in addition to the Unit Land, the Brickfield Part is in
relation to the Unit Land the most convenient; I record that I consider any grazing
he did on the Unit Land can properly be regarded as done by virtue of his
occupation of the Brickfield Part. ‘

Faving reached the above conclusions as to fact, in accordance with the law

set out in Tehidy v Norman supra, I presume that Mr Swainson or his predecessors in titl
did make a grant of a grazing right of some kind to Mr Armer and that this grant

has been lost.

Having made this presumption, I now consider the question: what is the nature of
the grazing right which I ought to presume has been granted.

,
!'r Gillibrand contended (in effect) that any right must be limited in some way and
that the only limitation possible here was in accordance with the rules of levancy
and couchancy. Trat a right of common must be limited in some way is stated = °
generally in parazraph 559 of Halsbury Laws of England Volumn 6 (4th edition 1974)
where the following werds from Cook on Inclosures (4th edition 1864) at page 23 are
quoted:~ "Any user of common of pasture claimed as aprurtenant not limited in number
and not capable of being limited by levancy and couchancy is not the exercise of a
right, but the doing of something which cannot possibly be other than a wrong'.
In Morley v Clifford (1%82) 20 ChD 753, Fry J quoting from and following Rolles
ioridgement (15zc) said: "Therefore if a person claims cozmon by prescription on the
land of another for all zanner of commonable cattle as beloanging to a tenement
that i5 void prescription, because he does not say it is for cattle levant and
couchant", In o7 opinion, the above cuoted parsgrarh of Zalsbury must Ge read in
conjunction with paragraph 57C dealing with the rights not stricily righits of
cozmon, e a rignt of sole nerbage, a righi under which the owner may by the mouths
sf his animals taxe all the grass. GSuch a right althouginot sirictly a rignt of
common apart from the 1825 ic%, is for the hurposes of n
Section 22(1}.
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-5 regards a right of scle herbage teing established by rrescription:-

v Robinson (1671 2 Saurnders 323, it was argued: "True it 1s a man who

common anvurtenant to ais land, ought to say for his catile levant and coucrnant,
or otherwise the prescriction is not gecod; because in that case he claims but parc
of the herbage,and the rest the Lord is to mve, therefore the commoner ougnat Lo

o

say for his cattle levant and couchant for that is the standard or meteward of tae
srofit he is to nave:; that is to say grass for all his catile levant and couchant on
hiz land and no others...Zut it is otherwise here, for the conyholders here clainm

all the herbage and wnolly exclude the lord; therefore it is not material whethler all
the grass is derastured by cattle levant and couchant, or any others, or trere is

rno mischief or wrong to *he lord in one case thezn the oiher. ~nd he (hr Saunders
for the plaintiff) said further it will be absurd to claim all the herbag g

the moutis ¢f cattle lovant only; Ifor perhase in some
o

limit it to be tzxen Dy
Tartile years wihich are levant and coucrant will not te suificient to &
11 the grass, and then the rest would te wasted and spoiled, for tn 1

L
ore he concluded it is not necessarily to say for

-

ave no part of it; and there

cattle lovant and couchant, but was cetiter as it was now". The report shows tzat
the Court acceded to this argument, and in Welcome v Joton (1840) 61 & W53€ it was
said that the case estatblishes that a zarty may rrescrite for a sole hervase, se2

page S43. Ctee also the detailed discussion of trhese cases in williams 1877 Lectures
on Commons (1230} at pazes 21 et seq. : :

-5 -
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I can see no relevant difference between a mrescription such as was treated valid
'in the cases above cited and a presumption of a lost modern grant such as was
allowed in Tehidy v Norman supra. Cook in his 1864 vook gives no authority for
the words above quoted from it, and later treats Hoskins v Robinson and Welcome

v Upton in much the same way as Williamfsupra. In my opinion, the words "could
not possibly be anything else but a wrong" used by Cook, if lifted out of their
context are an .exagerration, and are not without some qualification aprlicable to
all rights of common within the meaning of the 1965 Act. I conclude therefore

- that there is no rule of law requiring me to reject Mr Armer's claim for a number
of sheep in excess for the levancy and couchancy number. The only question is I
think whether or the evidence before me I should presume grant of a right of common
appurtenant to the Brickfield Part with {or without) the Two Acre ¥art for sheep
levant and couchant on such Part(s), or should presume a grant for a right of sole
herbage.

Yr Brownsword (as I understood him) said in effect that the levancy and couchancy
number was 14 or 15 animals in resvpect of 9 acres and put the number of sheep
which could be grazed on the Unit Land at 20 or 30 at most; he estimated the Unit
Land as containing about 33 acres. lir Armer did not answer questions arrurently
directed to obtainipg nis views as to the levancy and couchancy number, not !
btecause I think he was trying to be unhelpful, but because having:to his anowled e
of the land, the question appeared to him incomprehensible; with his lack of
comorehension I sympathice tecause the idea of sheep grazed on the Unit Land Seing
exclusively fed from the produce of 9 acres during the winter would I think in the
circumstances of this case be beyond the comprehension of nearly everysne who was
neither a lawyersor a surveyor. As regards the capacity of the init Land itselif

“r Armer was pesiiive that it would take more than 20 or 30 sheep, if these figures
were taken {as I thinl Mr 3rownsword intended them to te] exclusive of followers.
It is not necessary for me to exnress an ovinion btetween these alternative
calculations, because I am clear that the grazing capacity of the Unit Larnd as a
gcle herbage is much nigner than the grazing capacity which weuld be allowable if

limited to sheen levant and couchant on the ZFrickiield Fart and the Two icre Part,

W'(

Trhere.was no evidence that !ir Swainse or any of nis pnredecessors in titis or

nis or their tenaants nad ever grazed the ‘nit Lané in any way. ir Armer had never
seen anyone else graze there although he mentioned that occasionally at low tide
cattle strayed over the River Lune. DLuring my irnsgection it seemed to Te that the
rzlative situation of the Unit Land in relaticn to any of the lands neardy unlikely
that there ever was any grazing on it otherwise than from Zrickfield Fart and Two
icre Part. lMr Swainson drew my attention to the descriction of irows Farm in the
deeds he troduced: the reference to this farm in the 1CC3 settlement is consistent
with the Unit Land or at least the west part of it having been then considered to be
part of the farm; but the wording is not clear; as evicence of wiat was teing done
‘rom Brows Farm I regard the setilemeni as inconclusive, The other deeds produced
ty !'r Swainson in my opinion do not sunport tie view that the Unit Land when they
were made was part of Zrows Farm or was being grazed frem Zrows Tarm. These deeds
srovide some evidence (avtarently the Uwnership Section registraiion was arnlied for
on this tasis) that #r Swainson and niz predecessors had teen successive owrners of
the Unit Land., !r Armer mid tnere had been no such grazing when he was emctloyed at

Zrows Farm; in my ovinion at 231 relevant times the Tnit Land haz bteen sclely

grazed by r Armer's predecessors in title the same way as it has peen solzly
J J
grazed by nim during his ownersnin,
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The circumstances that t-e right registered by M¥r Armer is expressed to be
"attached" to his stock rearing farm does not I think oblige me to treat him as
claiming only a right "appurtenant" to such land within the technical meaning of
the word "apourtenant'". In my opinion, the words "attached" as used in the printed
part of the Rights Section Register is sufficiently satisfied if the right is at
the time of the registration reputed to belong to and to be exercisable by the

owner of the attached land.

Summing up the above considerations, having regard to the evidence and to what I

saw on my inspection, I conclude that the above quoted argument put forwerd by

“r Saunders more than 300 years ago in Hoskins v Robinson and then accepted by the
Court,is applicable to this case; if any grant I presume to have been made 1is
"limited to sheep levant and couchant,some of the grass would be "wasted and
spoiled"; there has been 'mo mischief" to Mr Swainson and his predecessors in title
by lMr Armer taking all the grass. for these reasons my decision is'that a right

of sole herbage has been established and the objection so far as it is dependent

on the possible aprlication of the rules relating to levancy and couchancy fails.

vr Gillibrand contended that because Two Acre Part and about 5 acres of the
Brickfield Part were in 1973 sold by Mr Armer to Halhead, that I must presuce

tkat on such sale any rights !'r Armer had. are apportioned and that accordingly
whatever lir Armer's rights were when he made the registration, the Register should
now be altered so as to accord with his rights at the date of the hearing; he
referred me to :{alsbury supra paragraph 563.

Section 30 of the 1565 ict and paragrazn 29 of the Comuons Registration (General)
Regulations 1955, as amended in 1968, exrcressly provide for the amendment of the
Register should it be necessary to aprortion a right of comaon. The case cited

the said paragrazh 563, namely shite v Tavlor (Mo 2) 19€% 1 Ch 160 onl;

establishes that a right is tp be appertioned "in the absezce of any peculiar
circumstances'. -n this case,\the land sold by ir Armer is ncw being as a caravan
cark might be a ''peculiar circumstance'. The contention cannot benefit r Swainson
fexcent vossibvly adventitiously because ne and iir salhead may be azreeable), beczuse
no severance of the right of lr irmer on his sale to ir Zalhead could diminish tae
right. The contention is not raised in the grounds of otjection ner was any advance
notice of it given either to Mr irmer or to Mr Halhead. vhether or not I can medify
a registration to give effect toavents which have happened after it was made, I

refuse to do so in this case.

3y section 15 of thelS65 Act where a right of common censists of a rignt not limifed
by number to graze animals (the right claimed oy «r Armer is such a right), it

must for the purwoses of registration be .treated as exercisable in relation to no
more than a definite nutber. The ict gives no guidance as to how the number is to
te determined, althoughin note 7 on form ¢ (agplication for registration of a rignt
sf common) drrended to the said 1766 Rsgulations, it is said tiat an applicant
ouzht to apply for the number of anipals 'wniéh he believes nimself entitled to".
It ig gifficult to give effect to this section and to this note in the case of a
scle heruage, bDecause ar applicant entitled to a sole hertage can graze as many
animzls 23 he pleases. The wording of this registration: "200 sheep including
60hewes, 110 lazbs and 30 hogs" is lacking in clarity; decause as ir Armer @id A&
emiyzver contemplated that tie iamps would te other than foBowers of the ewes cr

~hat the hogs weuld bte grazed with the ewes; furtier the registration appears to
conterplate a grazing whickir=lation to the Unit Land would ve unrealistic;

¥r Kay on benalf of ir irmer at the conclusion of the liearing said that the words
"50 sheer and their followersz" would be agreeable. In accordance with my decision
set out above that I“r 3wainson is not concerned with the zrazicg, and being of toe
ovinion that the wording proposed by Mr Kay is clearer and more realistic, I shall
modify the registration accordingly.
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AS to "cutting and taking turf", Mr Armer in the course of his evidence said:

"] am not interested in cutting the turf...I only knew about it yesterday..."

I suppose when he signed the application he could not have noticed these words;
however this may be, there was no evidence to support this right, and accordingly
my decision as regards the right to cut and take turf, to this extent and no more
is that the Objection succeeds. '

For the reasons set out above I confirm the registration with the modification
that for the words in column 4 of the Rights Section there be substituted the
words: "To graze 60 sheep including their followers over the whole of the land
comprised in this register unit". At the conclusicn of the hearing it was
agreed that I should make no order as to costs.

I am required by regulation 30(1l) of the Commons Commissioners Regulations 1971
to explain that a person aggreived by this decidon as being erronecous in voint

of law may, within 6 weeks from the date on which notice of the decision is sent

to nim, require me to state a case for the decision of the High Court.

Dated this (SO— day of Jebq — 1977

oo o

S

Comzons Commissioner



