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COMMONS REGISTRATION ACT 1965

Reference No,25/0/65

In the Natter of East Ruston Common,
East Ruston, North Norfolk D., Norfolk

DECISION

This reference relates to the question of the ownership of land known as Zast
Ruston Common, East Ruston, North ilorfolk District (formerly Smallborough Rural
District) being the land comprised in the Land Section of Register Unit No.CL.1k2
in the Register of Common Land maintained by the Horfolk County Council of which

‘o person is registered under section 4 of the Commons Registration aAct 1965 as the

owner.

Following upon the public notice of this reference Colonel R. G. Cubitt in a letter
to the Clerk of the Commons Commissioners dated 12 March 1974 said (in effect):-

The south part of the land (C.S. Ho.%333) is not common land and never has been;

it is freehold land in the ownership of the Trustees of the R. G. Cubitt Settlement
No.2; the north part (0.3.166 pt) is in the parish of Honing and is in the Honing
Parish Tithe Award dated 1341 shovm as '"Common Severall held as Cleoe GLeveralty in

the ownership of the incumbent of Stalham; with regard to the south part the Commons
Commissioners has(so Colonel Cubitt submitted) no jurisdiction. The Clerk of the
Tast i{uston *arish Council in two letters to the Clerk of the Commons Commissioners
said (in effect):- The Parish Council has no jurisdiction over the Common Zand in

the nmarish as this is charity land owned by the Trustees of the Zastuston Charity
Toors ..llotment (par: of the land orizinally comprised in this legister Unit was the
subject of an objection dated 13 December 1666 and made oy the said Charitr Trustees:
this vart was removed from the Register on 10 ovember 1955); the north psrt (of the
lan? now comprised in ttis legister Unit) is in the parich of loning; the said part
must the Parish Courncil think at one time in the past have zone with the Charity Land,
but apnarently there are no documents relating to it either in the sossgession of

the Charity Trustees or of the Parish Council; it is believed (althoush this mzy have
no bearinrg on the ownershin of these parts) that at one time the Hundred 3tream (whick
runs between the north part and the south part} was diverted when the caznal was uvuilt.
Hlo other person claimed to ve the freehold owner of the land in zuestion or to have
information as to its ownership.

I held a hearing for the vurpose of inquiring into the question of the ownershin of
the land at Morwich on 19 Harch 1G74. The hezring was attended: (1} by Colonel Ri G.
Cubitt as a person having information as to the ownership of the land land and as
ropresenting Mr. T. 3. Cubitt, ifr, T. X. C. Blofeld and ir. 5. Z. wggles-brise

("the Settlement Trustees'); (2) by ir. C. Spanton who represented the Zast Zuston
Poors Allotment Trustees (of which Trustees he is the secretary); (3) by ir. R.
Hamstead who represented the Sast Ruston Parish Council (of which he is the chairman) ;
and (&) by Hr. C. Uatson who represented the Smallborough Rural District Council (of

which he is the clerk),
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The land'now comprised in this Register Unit is in two parts: a piece {the Meadow'')
which contains about 5 acres, is approximately sguare, and is meadow land in the
parish of East Ruston on the east side of Hundred Stream; and another piece {("the
Sloughs'™) which contains about 2 acres, and isscrub and woodland in the parish of
Honing on the west side of Hundred Stream. The south east corner of the Sloughs

is oprosite (on the other side of Hundred Stream) to the north west corner of the
Meadow. The registration was made pursuant to an application made on behalf of the
Norfolk Naturalist Trust; their application included not only the Meadow and the
Sloughs but also a comparatively w=pe large area of land (hatched purple on the
Register map) which is in the parish of Bast Ruston on the east side of Hundred
Stream, which surrounds the ieadow on three sides, which adjoirs the east side of
the Slouchs and which includes a large piece north of the motor road which runs
eastwards from iloning across a bridge over the ilundred Stream towards Ruston and
Happisburgh. The hatched purpnle land was deleted from the Register following an
objection made on behalf of the East Ruston Poors illotment Trustees. On the 0.8.
map (being that on which the Register map is based) the hatched purple land is
shown as part of East Ruston Common, the south part (being that now surrounding the
lieadow) being called "Hown Fen'", and the 3loughs is shown as purt of oning Common.
On the information put before me I can find no reason why the ieadow and the :loughs
should be considered as one piece of land or should continue to be described (as they
arc together in the Register described) as "Zast Ruston Common',

lir. ‘atson procduced the Zast RFucton Inclosure lward dated 24 January 1810 and made
under the ZSast Ruston Inclozure Act 1506 (46 Geo. 3 czp. #). The iward map coloured
gsreen the inclosures made by the Award; correspending to vart of the eadow there is
on the award mzn a .11 urrumbered and uncsloured “iece maried 'John Cole'. The

~ - . . - N o~y
rest of the iieadow i1z on the . sat wes numbered 129 %oloured ;reon and was by
the lward alloited to Joinm ol watched purnle land is on the lward man numtered
128 2nd colaured craen and was by the ‘ward allotted to the Trustees of the toor.

Colonel Jubitt mave avidence, confirming his letior above referred to, and saying in
effect:~ The llendo: is the oroverts of the Jettlement Tructees. It is surrouvnded
a ditehs it is now and from his oun nersonal knowladge he could zar that for the
i4 alwars hms teen mendow lond as it now avnesrs., Lt was rart of

of which his father br, . G. Cubitt

: under hic Tather's will he tecane
“dp. C. R. Birkbseck now deceased =nd

etter was made by nimself; the bir.
nephew. The lleadow is now (with other land.
le under this letting is paid to the Settlement
'bitt's)knowledge that for at least seventy yezr
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nst sevonty rears

znd {""the iloninr- Sstoate’) i

he nosolute owner, iis father 41

ute owner; nis Iather's execuiors uer

himself. The settlenent mentioned in nis

J. 2. Cubitt mentioned nzmed in it is his

let to Mr. 4. 2ixon and the rent palrat

Trustees. It is within his (Colonel Su :
he Mieadow has been occupied by tenants of his father, of himself and of the Settlement

Trustees znd that their ownership of the lleadow nas never been contested.

Yith record to the 3loughs, Colenel Cubitt nroduced (i) a copy of the map {teing that
anparently annexed %o the Honin: Title sward) signed Jomes liright, Land Surveyor and
Aated “ay 10H1 and also (ii) a copr (apparently made many years aso) of the Schedule
to the Tithe award. e identified »lot if0.420 on the map withl the Sloughs. In the

Schiedule under the heading 'Common .ecverals” appeared an item beins that relating to

plot 420 , the nuantity of which was stated to be 1-3-30, and the landowner of which
was stated to be "Cubitt Rev 2enjamin'', Colonel Cubitt was able to verify the copies
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he so preduced because as patron of the Living of Honing, he holds the original Tithe
Award.. He said that the Rev., Benjamin Cubitt was vicar when the Award was made, that
he bel@ﬂvéd there had been a Honing Inclosure Award but he had never found anybody
‘who Xnew where it was.* ' . o _

Mr. Spanton said that the East Ruston Poors Allotment Trustees claimed ownership of -
the land hatched purple (no longer comprised in this Register Unit} but did not claim
ownership of and were not concerried with either the !eadow or the 5loughs. -

Mr., Hamstead said that the East Ruston Parish Council did not claim either land .

At the conclusion of the hearing, I told Colonel Cubitt that I censidered I was by
the 1965 Act required to proceed with this reference on the hasis that the Meadow
had been properly registered under the Act as common land, that in my view I had
jurisdiction to and was obliged by the Act on this reference to conzider who are

the owners, that I inclined to the view that the Settlement Truztees are the owners,
but that I was doubtful whether I could be satisfied as to their cwnership without
having more precise information than. he had given me as to the contents of the
conveyance by which the Meadow was conveyed by hiz father's executors to himself and
as to the contents of the settlement which he had made in 1965, Colonel Cubitt said
in effect that it was monstrous that I should by the Act e required to ingquire into’
the owvmership of the leadow when nobody had the smallest doubt as to the title, and
that if I was obliged to do this there had been 2 slip up in the Act; however he
made it clear that he was generally in sympathy with the objects (as he understood
them) of the act and wished {(as was obvious from the nelp he had already siven me at
the hearing) to further such objects, and he agreed that he would instruct his
solicitors (who also acted zs solicitors for the Settlement Trustees) to yrovide
informaticn about the convevance to himself and the settlement he had made.

“fter the hearing, Ficholson Cadzge : Gilbert, Jolicitorg of Horuwich sent to the

Clerk of the Commons Commissioners: (i) a rhotostat. copy of the relevent parts of

a convevance dated 5 April 196%, (ii) a photostat cony of the relevant parts of an
assent dated 30 July 1934 andé (iii) =n indenturs dated 5 Harch 1878, In a recital

in the 1878 indenture, the followinz description appesrs to have been intended to
refer to the ieadow or vart.ef - s--_ttiad what-iiarsh formerly of the said Joesph
Bullgmotgfg“?”:“?”igzxﬁef°aid’J?hn Cole anc thren of him the said John Vole Cabitt
_:ﬁ;n%iiﬁletezgésti Last Rust?n.ln the said County gf H?rzolh next ans adjoining td

the Riv ea that divided the Hundred of Happing and Tunsterd on the part

?f the West and contained by estimation four zcres were the same rore or less”‘and

in the parcels of the indenture described as "ind llumber 513 !leadow containins fouir
acres and twenty perches and Humber 517 Ruston Pightle containing one acre and
thlrte?n per?hes which two lagt menticned pieces or parcels of land zre situste in

Fhe said parish of Zast Ruston all which premises are now in the occupation of Thomas
Andrews ?nd are particularly delinezted and laid dowa in the Hap or “lan drawn in

the margin of the second 3kin of these presents ...'": the said mep skows the ileadow
much as 1t appears now and as if apnears orn the said .iward map, pleot 51C being gaqt ;

P}

apparently land then owned by Joln Cole and plot 518 teing land by the Award allot:

o

. E Ty F2

The return of Inclosure Arts made in 1914 to the House of Commons doe £ oot 0

any %ct apparently relaClng‘to Honing, so it maybe that there Qés‘néVers,non %‘ﬁclf;
w1th;n.#he‘qomm0nly accepted meaning of the words "inclosure aw;rd”l “cpf &ny -

—

e



285

. .

to him. The Meadow is included in item 27 in the Schedule to the 1934 assent being
therein :called "Bast Ruston: 432 and 433: Severals: 1.621 and 3.463". The 1965
conveyance is a conveyance by Colonel Cubitt to the Settlement Trustees of lands
therein as delineated on the plan.. and set out in the Schedule upon trust for sale
and upon trust to hold the proceeds upon the trusts of a deed of even date therein
referred to as "the Number 2 Settlement™; the Schedule includes in the Honing Estate,
"St, Villier's Farm' having an acreage of 30.071 part of which is 0.5. No.433 with -
an acreage of 5.084'",

In my view (as I said at the hearing) I have no jurisdiction on this or any other
reference to avoid the registration under the 1965 Act of the Meadow as common land.
The circumstances of this case are in this respect essentially the same as those
considered in my decisions dated 16 October 1972 in re River Bank Ropewalk reference
6/U/22 and dated O February 1973 in Three Corner Piece reference 38/U/35 and I adhere
to the opinions I then expressed.

I am therefore obliged by the 1965 Act on this reference to consider the ownership
of the Feadow. By section 22 the ownership which I have to consider .is of "the legal
estate in fee simple®.

In the documents produced by Colonel Cubitt and in his oral evidence, there are
references to "Common Several" and to '"Severals', and the latter word is used in the
1934 assent as descriptive of the Headow. In the Oxford Znglish Dictionary volume

8 (7914), the word ''Several', as a substantive in the sense (bein= that used in the
documents oroduced to me) 'Land in private ownership or over which a person nas =2
particular right; chiefly in particularised use, 2 plot of such landi: esvecially
enclosed pasture land as opposed to common' iz said to be obsolete except inm dialect:
the most recent examples wiven are: "1737 Horfoll: ... 2 nisce of iznd uvon o hezth or
common, off which one rarticular person has a right to cut fuel' and "10G35 (I, anslizs
"a portion of common land zilotted to a certain wnersone M suess is that John Cole
and his pregfpessors nused the piecs unnumbered on the 1E1C award zap in the 1787
meaping, anu,gn 1010 he was in the absence of any contrary c¢laim irested as the owner:
the numbered piecc is clearly within the 1395 meaninrg, Accordinzly although the
words "Common Several" and "Severals' suggest =y right of common or scme form of

. ownership less than the legal estate in fee simple, I should not I think in relation
to the lieadow treat them as now having any limiting sisnificznces Anart from the

point discussed in the previous paragraph the title of the lettlement Trustees to
the :icadow does not call for any comment; it is from the 1934 assent regularly deduce:
and supvorted by the oral evidence of Colonel Cubitt.

Tor the above reascns I am satisfied that the Settlement Trustees are the owners

of the Headow, and I shall accordingly direct the Norfolk County Council as
registration authority to register lir. Thomas Randall Cubiit of %7 Hampstead ‘iay,
London [iW1l, lr. Thomas Robert Calthorpe Zlofeld of Hoveton louse, .roxham, lorfoll
and ir. Stephen Evelin Ruggles-Brisze of 3 Dover House, Gatton Park, Reizate, Surrey
as the owners of the vart of the land now comprised in this legister Unit which is
on the east side of the Hundred Stream,
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The evidence of Colonel Cubitt about the Sloughs is I thirk not enough (he did

not suggest it was) to enable me to conclude that the incumbent of Stalham or any
other person is now the owner. In the absence of any other evidence (none was forth-
coming from Stalham, although. following Colonel Cubitt's letter of 12 March, a
letter was sent to Stalham Vicarage giving notice of this hearinz), I am not
satisfied that any person is the owner of the Sloughs and this piece of land will
therefore be subject to protection under section 9 of the Act of 1965.

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 to
explain that a person aggrieved by this decision as being erronecus in point of law
may, within 6 weeks from the date on which notice of the decision is sent to him,
require me to state a case for the decision of the High Court.

/‘
Dated this 5k day of e 1974,

o o festom P
e

Commons Commissioner



