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COMMONS REGISTRATION ACT 1965
Reference Nos.25/D/185

25/D/187

In the Matter of Sutton Staithe,
Sutton, Norfolk (No.2)

DECISICN

These dispufes relate to the registration at Entry No.1 in the Ownership
section of Register Unit To.VG 30 in the Register of Town or Village Greens
maintained by the former Norfolk County Council and are occasioned by Objection
10.22CB made by Sutton Hotels Lid and noted in the Register on 11th November 1970
and the conflicting registration at Intry No.2 in the same section of the
Register Unit.

I held a hearing for the purpose of inquiring into the disputes at llorwich
on 24th April 1975, The hearing was attended by Hajor R.A.F.Xemp, Clerk of
the Sutton Parish Council, the applicant for the registration, and by
ixr Colin Lamb, of counsel, on benalf of the Objector and the Smallburgh
Internal Drainage 3oard, the applicant for the conflicting registration.

The registration at Intry o.1 relates to the whole of the land comprised
in the Register Unit and the registration at Entry No.2 relates to all ezcent
aboui a gquarter.of the .area at iis eastern end.

r as is relevart for the purposes of these proceedings the history

land comprised in the Hegister Unit begins with the Czifield and Sutton
Tneclosure and Drainage Act of 1€02 (42 Geo.IIT,c.lzziv). By thst Act the
lords of the mancrs of Sutton Insoken, Sutton Cutsoken, and Catfield, the
reciors of Catfield and 3utton, and each owner of 20 ac.of land to be crained
Wy virtue of the .ict were avnointed Drainage Commissioners. 3¢ the Inclosure
Avard made Tth sAugust 1200 the Inclosure Commissioners allotted to the
Irainage Uommissicners i land in question o be used as a pullic staithe
{i.2. landing place) Ffor the owners and occupiers of estates ir the two
sarishes Zor the laying and denositing thereon of corn, wanure or other things
conveyed or intended to te conveyed to or from the river by means of a voat
dilte made under the nowers of the Act.

The Drainage Coumissioners appointed under the Act of 1S02 became mown
as the Catfield Drainage Commissioners and remained in existence until ffiey
nowers were abrogated by a Scheme confirmed by the IZast liorfoli Rivers
(ircluding the Ziver .aveney) Catchment Board (Smallburgh Internal Drainage
District) Crder 1335 (S.3.& 0.1236 Ho.157). Para.S5(a) of the Scheme transferred
to the Drainage Sozrd all the property of (inter alia) the Catfield Drainage
Conmissioners. - '

There is thus a nrima facie case for saying that the ownership of the
whole of the land allotted to the Drainage Commissioners in 1808 has passed
to the Drainage Zoard, altihough the Board only applied to be registered as the
owner of part of the land, lajor Kemp, however, relied upon the Tithe
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Appertionment Award for the parish of Sutton made in 1841, in which the whole
of the land allotied to the Drainage Commissioners in 1808 appears as Plot
No.89 with the entry "Sutton Town Land" in the owners' column and the entry
"Inhabitants of Sutton" in the occupiers' column. This, Major Kemp contended,
proves that the ownership was transferred from the Drainage Commissioners to
the Vestry of the parish of Sutton at some time. between 1808 and 1841, The
next step, so Major Kemp argued, was that the land was transferred from the
Vestry to the Parish Council by virtue of sections 6{1)(a) and 67 of the

Local Government Act 1894.

This was not the view held by kajor Kemp's predecessor as Clerk of the
Parish Council, for on 11th December 1962 he wrote to the Clerk of the
Drainage Board to ask whether the Board would be prepared to transfer the
ownership of the staithe at Sutton to the Parish Council for a nominal sum
and enclosed a copy of ‘the relevant part of the Award of 1808, The negotiations
for the purchase proved to be abortive, but on 12th Scntember 1964 the Board-
demised to the Parish Council for one jear and thereafter from year to year
the land. shown on the vlan annexed to the lease. The land shown on the plan
wag not the whole of the land allotted to the srainage Commissioners in 1808,
but only the part cowprised in the conflicting registration. This lease was
terminated by the Board at the end of the first year, and the land is now held
on a lease for 21 years granted by the Board to I G...Boaden on 26th September
1966. This lease containsa.cevenant by the tenant to allow the public access
to the s$aithe at 211 times witheut the paymens of any charge. It is not
‘Wwithout interest that~ the then Clerk of the Parisn Council protested against
the granting of this lease, sayirg ir a letter dated 2nd June 1966 that it was
felt by the Parish Council "that the staithe should remain under lease toc the
Farish Council ané not to an irdividual", Furthermore, in a letter dated
14tk September 166 the Clerk stated "the ovnersitip of Sutton Staithe has never
been dizpuled by Sutton Parish Council in letiers sent about the transfer of
the lease to 2 parizhicner", The clzim that +he ownership of the staitke had
rassed from the Drainsge Commissicners to "Sution Town Lands" was first made in
a letier dated 22nd Fenruary 1967 written by ilajor Hermp after he had become
Cleric of the Farish Council. : ‘

ir Lamb contended $hat in these circumstances the Parish Council is
estopped from denying ihat the Soard iz the owner c¢i tlie land the subject of
the conflicting registration, Tstoppel is a rule of evidence under which in
certain circumsiances one is not alloved to aver trot a fact is otherwise than
one represented it to bYe. It does not appear to me that ihis case is one to
whick the doctrine of esioppel in npais is applicable, because what is in dispute
here is ownership, whicz is a guestion of law and not of fact. However, tkere
is a closely related rule which, in my view, does debar ike Parisik Couneil from
contesting the Joard's title. This rule was very conveniently stated by

Honyman J. in Smith v. Zaker (1873}, L.R.8 ¢.?.350, at p.357, as follows:-

"A man cannot at iie same time blow hot and cold. He canrot say at one
"time that the itransaction is valid, and thereby claim some advantage, to
“"which he could only Ybe entitled on the footing that it is valid, and at
"ancther time say that it is void for the purpose of securing some further
"advantage".
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Here the Parish Council took the lease of 12th September 1964 on the footing
that the Board was the owner of the land. Now Major Kemp is saying that

that lease was one which the Board had no power to grant. Vhat is more the
Parish Council was still saying tkhat the Board was entitled to lease the land
at.the time when the lease of 26th September 1966 was granted to Lr Boaden
and Xajor Kemp is now seeking to prejudice the position of Mr Boaden who took
the lease on that footing. I have therefore come to the conclusion that my
proper course is to refuse to confirm the registration so far as the land the
subject of the conflicting registration is concerned.

This leaves for consideration the remainder of the land comprised in the
Register Unit. This, in its turn, falls %o be considered in two parts. The
southern part has buildings on it. In his letter dated 14th September 1966
already referred to the then Clerl of the Parish Council said: "™ie have
knowledge that the sheds standing on Sutton Staithe have been transferred
from one owner to another as freehold, could it be that the Drainage Board
have scold this plot in the past?". To this the Deputy Clerl: of the Board
replied on 19th September 1966: "As these buildings are at least 60 years old,

the freehold must have been sold when these were built, for there is rothlng
on record to show that this has taken place in more receni years".

The buildings referred to in these letters and their cur.iWage were the
subject of a conveyance made 17th larch 1969 between (1)} Staithe Totels Ltd
(2) Bryani Proverties Lid. o earlier documents of title were 3roduced, but
I was informed by lir Bcaden that Staithe Hotels Lid had nuvrchaced this proverty
from a IIr J.H.LirTord in 1963,and HMajor Kemp produced a draft conveyance cof
the property dated 155¢ bvetween {1) Harold George iithers (2} Jon Harry Linford.

I would not bve snared on this evidence to nold thut Itaithe Hetels Ltd
had a goed title t 5 proverty on 4th January 1980, the date of the
regietration the subject of these diswnutes. That, however, it =not the matier
now in iszsue, that I zzve 1o determine ig whether the Zarizh Jouncil azd a goced
itle at that date. In <ae lizkt of all the evicdence veYore me I am far Jrem
satisfied as to 3his, If the Parish Courcil was the omner, it is remarkable
that it took no steps io assert its $itls wnen, as siaied in ils
14th September 1865, those in charge of the bOUﬂCll'“ affairs nad iewleds
that the oproperty had teen transferred from one ovmer to anoiher
I shz2ll therefore refuse io confirm the registration so Jar as it relates to
the land which has been the subject of the conveyances. This =mg2ns, of course,
that there will hzve o be a reference under section 8 of the Ceommons
Registration ict 1905 It will then be open te the Parish Courncil and
3ryant Prooerties Ltd to endeavour to nroduce more ccgent evidence than was
nroduced at this hearirg.

i cF

So far as the remaining »ari of the land not the subjeet of the conflicting
regzistration is corcerred no evidence was produced by either tze Objector or
the Drainage Board. I saall therefere {reat this part of the registretion
as being unconteséued,

for these reasons I confirm the registration with the fellowing
modifications:- namely the exclusion of the land cemprised in the conflicting
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registration and the land the subject of the 1969 conveyance.

I am required by regulation 30(1) of the Commons Commissioners
Regulations 1971 to explain that a person aggrieved by this decision as
being erroneous in point of law may, within 6 weeks from the date on
which notice of the decision is sent to him, require me to state a case
for the decision of the High Court. :

Dated this |2/ day of May 1975

Chief Cormons Commissioner



