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\GOMMONS REGISTRATION ACT 1965 .-

Reference Nos5.25/U/90 .
| 25/u/66""
_25/U/67
25/U/95
.. 25/v/

" In the Matters of (1) The Recreation Ground, .
(2) the Hulver Ground, (3) Upper Street Staithe,
(4) the Staithe, Lower Street, and (5) The path
to the river at Lower Street, all in Horning,

Smallbursh R.D., Norfolk -

. DECISICN

These references relate to the question of the ownership of lands known as (1)

" The Recreation Ground, (2) the Hulver Ground, (3) Upper Street Staithe, (4) the
Staishe, Lower Street, and (5) The path to the river at Lower Street, all in
Horning, Smallburgh Rural District, being the lands comprised in the Land Section
of Register Unit (1) Mo.VG.59, (2) i0.CL.150, (3) No.CL.151, {4) No.CL.116, and .
(5) No.VG.61 respectively either in the Register of Common Land (CL) or in the
Register of Town or Village Greens (VG) maintained by the Norfolk County Council
of which no person is registered under section L4 of the Commons Registration
Act 1965 as the owner. ’

Following upon the public notice of ithese references Smallburgh Rural District
Council claimed ownership of the Staithe Lower Street (CL.116) and Horning Parish
Council provided some information as to tkhe ownership of The Recreation Ground
(VG.59) and the two Staithes (CL.150 and CL.151). o other person claimed to be
the freenold owner of #ny of the lands in question or to have information as to
their owvmership. '

I heid hearings for ithe surpose of inguiring into the question of the ownership
of the lands at Norwich on 19 Harch 1974. At the hearings Smallburgh Rural
District Council were represented by ir. C. Vatson their deputy clerk and Horning
Parish Council were represented by iir. L. W. Mitchell their cleric. The hearings
were consecutive, but because some of the evidence related to more than one of

the lands, I am giving my decisions together.

¥r. Mitchell who has been clerk of the Parish Council for the last 7 years
gave evidence.

'The land ("'the VG.59 land") comprised in Register Unit No.VG.59 is a recreation
ground, contains (according to the Register map and if the footpath crossing it

ve included) 4.194 acres; ané is divided into two pieces separated by the footpath.
The east piece, approximately triangular in shapeand comprising 0.8.No.95b. and-
part of 0.5. No.95a, has on it a pavillion as marked on the Register map. The

west piece is much larger, comprises most of the remainder of 0.5.95a and is bounded
by four apnroximately straight lines, apart from the west corner which is cut off
by an irregular boundary and apart from a small tongue shaped strip ("the Tongue')

which projects south west and connects the VG.59 land with the main street a short
i sete s mm - T 23 cdiinn ek nd 1D Mawah 10768 he whirh the
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consideration of ~300 conveyed to the Parlsh Counc;l the part of the VG.59 land (being
all except the Tongue) which is situated on the north east side of the straight line
obtained by joining the south west boundary of 0.S. No.95b and the greater part of

the south west boundary of 0.5..No.95a and prolonging the line so obtained towards

the north west. HMr., Mitchell also produced an indenture dated 27 October 1925 by
wnich in consideration of £25, the Parish Council were granted a right of way over

the Tongue appurtenant to the Hornby Recreatlon Ground (meanlng the remainder of

the VG.59 land). S : :

On the above evidence, I am satisfied that the Parish Council is the owner of the

part of the VG.59 land which is situated on the north east side of the said straight
.line and I shall accordingly direct the Norfolk County Council as registration authorit
to register Horning Parish Council as the owner of this part under section 8(2) of

the 1965 Act. But in the absence of any evidence that the Parish Council is owzer

of any greater interest than a right of way as granted over the Tongue by the. indenturs
of 27 October 1925, I am not satisfied that they-or anybody else is the owner of the
part of the VG.59 land which is situated on the south west side of the said stralght
line, and I shall accordingly direct the Norfolk County Council as registration
authority to register lorning Parlsh Counc1l as the owner of this part under section
8(3) of the said Act.

The Hulver Ground, being the land (“the CL.150 land") comprised in Register Unit No.
CL.150) contains (according to the below mentioned Award map) 30 acres 1 rood 33
perches, and is on the east side of and abuts on the River ant, a little to the north
of Lucdham Bridge. ir. Watson produced from the County Record Office the Inclosure
Award dated 13 Hay 1818 made under the Horning Inclosure Act 1807 (47 Geo. 3; sess.Z2;
cap xii). The 1818 sward contains an allotment: ' ... unto the Lord of the said
Manor of Horning the vicar of the said vicarage of Horning and the Churchwardens and

. Oversecrs of the poor of the said parish of Horning as Trustees for the poor of the
said parish one piece of land contzining thirty acres one rood and thirty three perchec
bounded by the boundary line dividing the parishes of Horning and iIrstead towards the
north by the Dilham river towards the east ... And we do hereby certify and declare
that the land comprised in the aliotzent hereinbefore made to the trustees for the
poor of the said parish of Horning is in our judgment egual in wvalue to the average
value of twenty five acres of the said commons and waste grounds ...". HNr, Hitchell
said (in effect):- He had never seen any order of the Charity Comzissioners relating
to this trust. He understood that the persons now acting as trustees were (i) Rev.
. Blathwyat (the Vicaﬁ, (ii) Mr. Sims (the Vicar's Churchwarden), (iii) Mr. Cole
(Trecasurer and member of the Parish Council) and (iv) Mr. Beble (mezber of the Parish
Council). The land is now used to grow reeds for thatching and for this purpose I,
letata yearly rent?228 (the current letting having been made six years ago for tenm .
years). The Trustees me@tpqce a year before Christmas to decide how the rent received
should be distributed among the poor. The Parish Council would like the trust to -
be recognised, but he, Mr. Hitchell did not at this hearing represent the Trustees.

I am satisfied that the CL.150 land is subject to the trust established by the
allotment above quoted, but I am not satisfied that it is now vested in the persons
now acting as trustees as above mentioned for a legal estate in fee simple (being

the only form of ownership with which I am concerned, see section 22 of the 1965 Act);
I have no evidence as to how they were appointed and even assuming (as is likely) that
they have been properly appointed to manage the trust, it does not follow that the
legal ownership is in them. However, as the persons who ever they may be in whom the
land is vested must hold it on the said trust and the law provides for the appointment.
AF mnr Fwiiebane in tha wlame AF trnctaac whA cannat ke Foomd or who will not act and
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for the resolution of all difficulties which may arise from any uncertainty as to

the identity of trustees, I am satisfied that the trustees next below mentioned and
described are the owners of the CL.150 land and I shall dccordingly direct the
Norfolk County Council as registration authority to register the trustees of the

land subject to the trust declared by the Horning Inclosure Avard dated 13 iay 1818

of and concerning the land containing 30 acres 1 rood and ‘perches thereby allotted &
the Lord of the Manor of Horning, the Vicar of the vicarage of Horning and the
churchwardens and overseers of the poor of the parish of Horning as Trustees for

the poor of the said parlsh as the owners of the CL.150 land under section 8(2) of

the 1965 Act.

Upper Street Staithe Yeing the land ('the CL.151 land') comprised in Register Unit
No.CL.151 is a narrow strip of lznd at its south end dividing into two strips, north
of and at right angles to the River Bure, shaped like a two pronged fork with a
handéle about 400 yards long and two proags each about S50 yards long, ending on the

: porth bank of the River.. The said 1818 Award contains an allotment: '"... unto the

Surveyors of the Highways within the said parish of Horning the ihree pieces of land
next hereinafter described that is %o say ... Second One other piece of land containin:
twenty-four perches bounded by an ancient lane called old Staithe Lane and land laten
belonging to John Say deceased towards the north ... by the river Bure towards the
south ... And we do hereby certify and declare that the allotments hereby made to the
Surveyors of the Highways in the said parish of Horning are by us so made as and

for public staithes and to the intenast that the same allotments shall for ever here-
after be used by the Surveyors of the lighways and by the proprietors of lands and
estates within the said parish of Horning and their tenants for the time being for
+he laying and depositing therein of the corn manure and other things belonging to
them respectively which shall have been conveyed or shall be intended to be conveyed
by means of the common rivers in Horning aforesaid ..."

¥r. datson referred oe to a Memorandum(Commons Commistioner's file 25/U/95) on the
”orqlqﬁ Parish Staithes dated 4 January 1956 and prepared by Hr. s. 2. Crisp (the

then clerk of the Rurzal District Council) at the request of the Coast Protection and
Sroads Committee and also to.ihe Smallourgh Rural District (Expenses of Staithes)
Crder 1056 made under section 190 (3) of the Local Government Act 1933; the lMemorandus
sets out in a very helpful way some of the legal considerations applicable to these
Staoithes and the Order provides in effect that expenses incurred in respect of the

" 5taithes shall be charveable to the Parish,

From the Award map and the evidence of ¥r. Mitchell I identify the 28 perches
mentioned in the above quoted staithe alletment with the south west part of the CL.131
land (the south west prong) and with the adjoining water on the east (the space betvee
the prongs). In ny view this part under sections 25 and 67 of the Local Government
Act 1894 passed to the Rural District Council as successors of the Surveyors of the
Highway for the purpose set out in the above quoted allotment; and notwithstanding
that under the Local Government Act 1929 the Council ccased to be Highway suthority
for main roads, is still vested in them for the same purpose. Tor these rcaons

I am satisfied that the Rural District Council was &t the date of the hearing the

_ouwner of the part below specified of the CL.151 land, and I shall accordingly direct

the Norfolk County Council as registration authority to register Szallburgh Ruril
District Council (or their successor under the Local Governzent Act 1972) as the owner:
of the part of the CL.151 land (conuldered as a.strip divids® into two strips,like a



390

two ﬁroﬁged fork with a handle about 400 yards long and two prongs each about 50
yards long, both of which end on the north bank of the River) which is bounded on
the north by a straight east and west line through the point where the east boundary

.of the land turns from spproximztelylasyiorth and south line to a line almost due

east (50 as to form the south east prong of the fork) and which is bounded on the
cast by the water of the Staithe (between the two.prongs of the fork) and by a line
Jjoining the nortk west corner of such.water to the said point. In the absence of
any evidence, I am not satisfied that any person is the owner of the remaining part
of the CL.151 land and it will therefore be subject to protection undersection 9
of the 1965 Act. ) :

The Staithe, Lower Street being the land ("the CL.116 land") now comprised in
Register Unit Ho.CL.116 consiszts of a wide sirip of land on the north east side

of the River Barnk, just below where the River takes a right angled bend in front

of the Swan Inn, The CLL6 land as it is now registered includes two comparatively
wesi: narrow strips which are at right angles to the River ard which connect the
rorth west end and fAZsouth east end of the wide strip with the main Street (here
running approximately parellel with and noi far from the ?iver).of Horning Lower

" Strcet. The registration was made on the application of Frs. I.J. B. Lant and

orizinally conflicted with a village green registration (VG.60) of part of the

CL.116 lané and of scme adjoining land on the south east made on the application of
the Parish Council. This conflict was resolved by two consent decisions dated 28
July 1972 and made by the Chief Comrons Commissioner (reference 25/D/1 and 25/D/2)
under which the village grcen registration became void and the land south of the sout.
face of the buildings shown on the Register map as being situate to the west of the
post office were excluded from this Register Unit Ho.CL.116.

Hr. Watson said he did not now wish to contend that any part of the CL.1l6 land was
comprised in the lané thereby described in the above quoted ailotment of staithes
this zzd oeen suggested in a letter dated 24 August 1973 sent by his predecessor

" to the Clerk of the Commons Commissioners) as he was satisiied (rightly I think) by

comporing the Award map with the Registor map that the land so allotted had all
(so far as it ever was within this revlstrhtIOQ) been removed froa the Reglster by
the above mentioned exclusion consequent on the 1972 decisions.

r. MNitchell produced a conveyance dated 26 November 1927 and a conveyance dated

6 May 1935. By the 1927 coaveyance in consideration of £1,500 a piece of land
containing 1 rood & perches was conveyed to iir. L. H. Storey, Mr. E. Bullard and

Mr. Z. ¥, Holme; the land so conveyed comprised the CL.116 land and the land between
it and the said main street. By the 1935 conveyance, lessrs. Storey, Bullard and
Holme after reciting that they were desirous of vesting the land comprised in the
1927 conveyance in the Parish Council to the intent that the same may be held as.a
public pleasure ground, conveyed the same to the Parish Council in fee simple end
the Parish Council on their part covenanted to maintain and improve the land as and

for the purpose of a public pleasure ground. Mr. iMichell said (in effect): that on

the part of the land comprised in the 1527 and 1536-convéyances which lies between
the CL.116 Land dnd the said main street, there were when the 1927 conveyance was
made some almshouses and malthouses, that Mr, Storey arranged for these to be pulled
down and that all or sone of the money needed for the purchase and clearance was
raised by public subscriptions. Since the 1936 conveyance all the land comprised
in it (lncludlng the CL. 116 land) had been aaf&g now used as a pleasure ground for
the Village.
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'Cn the evidence summarised above I amAsatisfied'that-the Parish Council is the owner

of the CL.116 land and I shall accordingly direct the Norfolk County Council as

registration authority to register Horning Parish Cougcil as the owner of the land

under section 8(2) of the 1965 Act. .

The path to the River at Lower ‘Street, being the land (''the VG.61 land' comprised
in Register Unit No.VG.61) is a narrow strip of land a short distance to tke south
of the CL.116 land and is a grassy footpath leading from the said main street to
the north east bank of the River Bure. Mr. Mitchell could offer no evidence as to
its own owmership. :

In the absence of evidence, I am not satisfied that any person is the owner of the
VG.61 land, and I shall accordingly direct the Norfolk County Council, as registration
authority, to register Horning Parish Council as the owner of the land under section
8(3) of the Act of 1965. ) :

I am required by regulation 30(1) of the Coamons Commissioners Regulations 1971 to
explain that a person agarieved by this decision as being erroneous in voint of law
may, within 6 weeks from the date on which noiice of the decision is sent to hinm, "
require me o state a case for the decision of the High Court,

Dated this }; k cay of fqbﬂ( o ' 1974,
i .

R

Cozmons Commissicner



