COMLONS REGISTRATION ACT 1965 . Refevence No. 25/U/36 - 1 *

S In the Latter of Vlllage Green, '
N " South Walsham, Blofield & Flegg R.D.,
Norfolk

BECISTON

This reference relates to the question of the ownership of land known as
Village Green, South Walsham, Blofield and Flegg Rural District being the land
comprised in the Lend Section of Register Unit No. VG.40 in the Register of Town
or Village Greens maintzined by the Norfolk County Council of which no person
is registered under section 4 of the Commons Registration Act 1965 as the owner.

Following upon the public notice of this refersnce lliss JuliaFrere claimed
to be the freehold owner of the land in gquestion and no other person claimed to
have information as to its ownership.

I held a hearing for the purpose of inquiring intc the question of the owner-
ship of the land at ¥Xorwick on 13 June 1973, The hearing was attended by Hiss
Frere who was reprezented by Mr. J. C. ¥. Kilner Sclicitor of Hansell Stevenson
and Co., Solicitors of Forwich and by South Walsham Parish Council who were
represented by kr. G. KcDowen Gould, their chairman.

The land ("tke Unit Land") comprised in this Register Unit contains (according
tc the Register map) 0.577 acras. Cn its north side, about {as I scale the map)
55 yards long, it iz -oper to the road which runs east—west throuzgh the Village fron
Torwich via Penxworth to Aclaz; it is enclosed on ite dther three sides. Except for
a chostnut treze, a much clder cak tree (surrcunded by a seat) and a Bus Shelter,
it is grass land.

liiss Prere gave 2vidence:— 3She produced a deed da*ed 4 January 1965 by
wnich her fzthor lr. Henry 3artle Jery Frere out of love and affection for his
dauchtor conveysd tc her (with twe other nroperties) the Unit Land in feoe simples .
the deed contained 2 reocital "tha Grantor is seised in unincumbeored Tee simple of
the property herein-sfter ieacrlbed", the Unit Land was therein described by
reference to the Ordnance Survey map and to an annexed plan; the deed contained no
reference to the Unit Len? being a villasce zreen or being otherwise subject to any
customary rights. She is 31 years of age, and understood that the Unit Land had
devolved on her fathzr from her grandfather 3ir Bartle Henry Temple Frere who died
in 1953. She was hawpy thet the Unit Land sheould be used as a recreation ground as
long as she did not require it for anything else. She was not aware of any
dedication (meanins official handing over) %c the public of the Unit Land. She
understood that in 2er grandfather's day the Unit Land was 2 paddoclt, and that he
took down the fence sz¢ that the children mizht rlay thore, and she had been hapoy

1o let it convinue like that up to the present.

Miss Prere was quasticned by Hr. Gould about thingg done by her father and
grandfather. He suggested that on her fathers 213t birthday there had been a ceremony
on the Unit Land during which her father planted a chestnut tree there and her grand-
father proecliimed publicly that the land should for all time be a village green for
the use of the Village children. She knew that her father had planted on his
21st birthday (he was born in 1902) the chesthut trce (now growing there), but
knew nothing of the other matters put to her. - She had lived for many years at



Scoulton-(about 16 miles south west of Norwich; the Unit Land is about 9 miles
north east of Norwich); although she had passed the Unit Land in a motor car,
she last walked over it 10 years ago. She knew that the Village had used the
Unit Land for a number of things dbut considered they did this by the courtesy
of her father and herself. )

After Miss Frere had given evidence, Mr. Kilner put in a statutory
declaration made on 1 January 1965 by Mr. Frere, but the time having come for
the midday adjourrment I did not then read it. :

After the adjournment, ¥r. Gould ocutlined the case which would be made
on behalf of the Council.

Ur. Kilner then made allegations against the Parish Council which, on my
requesting him to sudmarise them for my record, he restated as follows:—= "On
behalf of Hiss Frere I say this registratimof the land as town or village green
was made fraudulently by the Parish in 1968 in that the Parish Council knew
that the Frers family were the owners, and if she had known that it had been
registered, Miss Frere would have objected to it being registered as village
green and zlso applied to be registered as owmer". '

I then asked lir, Xilner whether Miss Frere intended to apply to the
fdigh Court for an order that the registration be struck out on the grouncd tkat she
wag induced by fraud to refrain from making an objection and adjourned the
preceedings so that she could consdder the questionAs 10 this see section 14 (a)
of the 1965 Act. On my resuming, Yr. Kilner stated %hat his client w=ill not
proceed to the Yigzh Court.

Ur. Gould then gave evidence. He had been s member and chairman of the
ZFarish Council since 1972, when the membership of the Council aad chansed. He
was born in 1911 and had lived in the parish since 1919, He hzd not been
nresent at the 1¢23 cerenony; cen the rcof over the well there was a beard recorsit
vhat the lend w2s for the Village children as a vlayzreound. de had nct been
concornad with fhe 1968 registraticn,

ilr. Frere, having arrived {in view of Mr. Gould's cuestions to iiizs Frere,
I undersiood she hacd been advisad to ask her father o give evidencs), it was
agrced that he skould give evidence next. He said (arongst other things)i- Tis
father Sir Bartle Frerc was the owner of the South Talsham Dstate, the bulk ™ of
wnich was sold in about 1935. dis father in 1923 gave the Unit Land %c aim on
his 21st birthday: there was a deed of gift. On the day he, his father, and
varicus pecple stzyine in thz house (South Jalsham Hall) went to the Unit Land
and he planted a shestuut tree (now growing there). Trat was all thet hapnencd.
The Bus Shelter, now on the Unit Land, was erected by ihe M.V.S., (Lrs.Glendenning)
in it there is a2 plaque in memory cf his father (Sir lartle Frere). de
thought the deed of gift made by his father was with the deeds relating to the
Istate. Hig father kevt on giving him land here and therey he gave the Unit
Land because he (Sir Bartle Frere) thought it was a useful nest egs. The Unit
Land is now 2xtremely valuable, being half an acre in the middle of the villages
it is the best building site in the Village being wortha bit as building land.
In 1931 he (llr. Trere) czased to live at South Jalsham Hall, and until 1939
lived at lerton (2bout 30 miles away); and after soldiering curing 1939-4% war,
he returned to Scoulton where he has lived ever since. He aveided the Village
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as much as he could as it was too full of memories.

Svidence was then given on behalf of the Parish Council (1) by Mrs. E.M.
Lilléystone who was born in 1905; started coming to South Walsham with her
father in 1910 (weekends on the Broads),and from the early 1930's lived in a
cottage adjoining the Green, (2) by Hr. F.H. Atkins who was born in 1931 and had
lived on and off in the parish (apart from 12 years in the Favy) since 1936 or
1937, (3) by Mrs. P.M. Atkins who has lived in the Parish all her life (42 years)
and has been a member of the Farish Council since 1968, and (4) by Mr. T. Bradford
(by a written statement dated 12 June 1973; he did not attend the hearing) who
lived in South Talgham from 1904 until 1937. They all described how on various
occasions and in various ways the Unit Land had since 1923 been used for recreaticnz
purposes oy the inhabitants {adults and children) of the Village. Lrs. Lilleystonc
rerembered watching the chestnut tree being planied by Lr. Frere in 1923; after
that a board was put us on or near the well, recording the land was a childrens
playzround. This board was there for many years but is not there now. Captain
and irs. Glenderning were zreat friends of the Freres; it was through them
that the 3us Shelter was 2rected in memory of Sir Bartle Frere; a placue recoriing

ae

this was put in the Bus Shelter and this is there now. tir, 3radford said
(zmong other things):- "Phe hedge and gate were removed, the tree planted on
tre 21st birthiar of ir. 3. Frere, and as I understood themradsw was tlen given

by 5ir Jartle Frora ag 2 children nlaygroundess.
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Tiiner thon sutaitisd thet lldiss Frere is the covner of the Unit Lands
hren 2blz to malie tho 1665 deod in her faveur by virtue of the giit
atlor Gir Terdic Trore L2é made to him in 1923. Cn my exprossing
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any fzet over been nade in an apprepriate deed,

{¥r. FPrers had whon 73 oke] often been vasue and admitted that his memory
s not as zcod as en), Ix. Xilner submitted aliernatively that lir. Frore
und efore 1955 a2 roszuszory title te the Unit Land, and I then read (for the fixat
tire) She dsclsraiicn ke lad made on 1 January 19655  this declaration was in

the Sorm commonly used o csiaonlish 2 nesseszory title, beins worded on the

Yaois %iaat Sir Jarils Froroe until hisodoath and tharcuater lIre Frere had been in
sezsession or in rocel t ¢ rrefits of the Unit Land. n the
furtasr alternative (2. i that lr. Frere beocame entitled under the
rezifuary Aovise in 2ic ' in the will of Zir Zartle Frere, and he

oL 4
te of

nraiuced the proba on 28 ilay 1953 fo iXr. R. C. Filliams,

iTe Red. Traston and lirs Freore.
ifter the Loaring, undzr cover of a letter dated 15 June 1973, EHansell
Stevensen % Co., nent Yo the oflice of the Ccemucng Comsicsioners a photographic
copy (certifiad by =, Xilner o be a correct cony) of an indenture dated 14 Februar;
- - .- - v ve_ Tt i bl am avnl anatian that
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the deed had been found amongst papers at the Frere's Housé. In a letter dated
20 June 1973, the Parish Council were by my direction, asked if they agreed the
copy dndenture and to include in their reply the exact wording of +the inscripton

in the Bus Shelter commemcrating: Sir Bartle Frere (being the plaque mentioned

by Mr: Frere and Mrs. Lilleystone in their evidence: see above). There followe
some correspondence the outcome of which was that Mr. Gould on behal® of the

Parish Council agreed that the copy indenture was correct and Hansell. Stevenscn &
Co., on behalf of liss Frere agreed that the inscription as stated by kr. Gould
was correct. : .

By the 1923 indenture, Sir 3Bartle Frere in consideration of £10 convevad
the Unit Land (therein described as "The Hall Pightle") to kr. Frere in fee simple.
The inscription in the Bus Shelter is:-— "IHE SITE OF THIS SHELTSR wWAS GIVEN
II7 LEMNORY COF SIR BARTLZ YENRY TZiPLE FRERE OF SOQUTH W LSHAL HALL™.

Under sub-section (2) of Section 8 of the 1965 Act, I have to decide
whether I am "satisfied that any persén is the owner". 3y sub-section (3) if I
am not so satisfied, I am required to direct the regisiration of the Farish.
Council as owner.

Cn the =~vidence I conclude that a%t ihe beginning of 1922 3ir 3artle
Frere owned Scuth Talsham Tall and other land including thz Unit

lr. Gould in his opening staterment emphasizod thai Sir Bartla Trors wag
well respected by all varishioners, and afier exvlaining - he dnit Land had
heen registered, stated theot the Zarish Council ere not zblish
thzt Miss FPrere —as not the ormor. I raject the suzrent tat
wag avidance encuzh of thie ewnarship of lizs Trere. T oomno c oo
20 incication that the Farish Couneil would not (and ther ) maike am
under sub-secticn (2);  not that they woull net cloir wnder =ub-section {z
Purther the siatement was made by ir. Gould hefore Ir. Dilner on behrlf of tiias
rrore made the zllezation of froud set out above, and I thiniz I eczn in considorins
otmersaiy under sub-section (2) rrenerly have regard to any oviiance which ~mersed.
notwithstanding that it may have heen led rrimarily in snswer ¢ this 21lexaticn.

I do not accert the 1965 Statutory dsclaraticn mnzde by lr.
before 1945 he may as owner have been entitled o nesseesion and to r
ronis and nrofits, I deduce frem from his oral evidencs that afie
never in actual possessicn and that there rever were amy s-ntsz 2
said that in relation to the Unit Land he kad no agent. The a3
declaration that ho had been in possession and in recain
is therefore mislecading. The declaration was never 3
was giving eviderce, so I de not in these rroceedings r am
statulory declaration as reflecting adversely on hic or cn snyene slca.
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I do not accept the will of Sir Bartle Frere as aviden
of lir. PFrere after 19253. I am ccncerned with the legal asta
sce section 22 (2) of the 1965 Act; no assent by the Zwecut
was produced.

2 ¢f the cwnarship
2 in fee sinple,
re of Sir Bartle Frerc

I do not accept ithe statement of lir. Frerc that the use of the Unit Land
was "at my discretion™, as evidence of any relevant fact. As regards the use of
the land for recreaticnal purposes, he never did anything frem which any inhabitant
of the village would infer that the use being made of it was at his discretion,
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or from which I could infer that such use was not "as of right"., Mr. Frere
believing himself to be the owner of the Unit Land may alsc have believed

that it necessarily followed that any use made of it by anybody else was at hig
discretion, but such belief has I think no relevance. He explained that by

"at my discretion", he had in mind that any widening of the road and the making of
any footpath across the land would require his consent. But I have no evidence
about any road widening or path making from which I could infer that he was ever
in actual possession as owner.

I do not accept the statement of Miss Frere that the use of the Unit
Land by the inhabitants of the Village was by the courtesy of her father and herself
as evidence of any relevant fact. On this point I take the same view of her
evidence zs I take of her fathers evidence about such use being at his discretion.
#When questioned by lr. Gould, she said that Major Broughton used t¢ ring up and
asked if buses might be narked there, and that in 1966 ske sold part as a
telephone exchange;y but she gave me no information about these matters on which I
could base any finding sugrorting her claim to ovnership or any infersnce = to the
use made of the “nit Land for recreational purposes. Apart from the 1965 deed
produced by her, none of her evidence in my view supported her claim.

The Parish Council have I think never been in possession of the Unit Land.
Its use for re=creztional purnoses by the inhabitants of the Village has been in
axercise of %the rizht which it was thought (the registration shows may be rightly;
zn not now concerned to say whether it was) had been granted by Sir Bartle Frere;
cannot tr2at such une as amcunting to the taking possession of the Unit Land by anx
serzon adverse to the title of the {true owner, so as to r2sult in the exiinction
of nig or her titlc under ithe Limitation Act 1939

t-i H

Se 2s regards 21l the Unit Land axcent the site of the 3us aheluer, ali I
zgve i3 the ornerskip in 1623 of 3ir Bartle Frere, his axecutien of the 1023 indentur
nd the amscuticn h "r. Frare of the 1965 deed. iiss Prere's lezal ownership
undar the indentur? and deed cannot be nrngualclally affacted by the circumstanco
tiat for many ronrs néithor she ner lre Przre have been in tossession of the lznd.
L cenclude ‘her“fc r2 that she is now the own=r of this nert of tke Unit Land.

v concluzicen must rot be rzad as determining that she as owner of this part of the
iiniv Land can sell it froe “rom the rizhts of the inhabitanis of the Village in

tao way whien her fnThor, nccording to kis evideonce thought when he made the 1085
leed, ,cu1“ ha seasible.

is regeards ko gifte of the Bus Chelter, the positien is different. The
Zus Shelter is sucsh that its ersction cannot be Zscribed +c any recreational rishits
walch the inhabitants of the Village mav haves its eroction weuld be unlawful

without the consent o2f the site owner. Lrs. Lilloystcne's statement (mentioned
aoovb) about the gooreration of the Freres in the erection of the Bus Shelter in
memery of Sir 3artle Trere, was not challenjed, and is consistent with what ilr.
in his evidence zaid about the nlaque. I infer that lir. Prere authorised the
arection of the Bus 3helter and the zlacing of a plague in it inscribed as it now is.

Prers

The inscription on the plaque: "The site of this Shelter was given..."
rclatas to the ownershin of the zite. It is inconsistent with the conclusion I
2ave reached as regards the other part of the Unit Land frem the 1923 ownership
of 3ir Bartle Frere the 1923 indenture and the 1965 deed. Although I do not know
to whom or hew the site was given, the inscription is scme evidence that lMiss Frere
is not now the ovmer. It may be that when the Bus Shelter was erected the site
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was coﬁveyed to trusteess; it may be that the legal estate in fee simple

remained in Mr. Frere, he holding it on some trust permitting its present use:
there are other possibilities. Miss Frere claimsg ownership, and it is I think
for her to explain the position resulting from the conduct of her predecessor in
title; _ she has not done this. Under section 8 (2) of the 1965Act I am required
to say whether I am "satisfied" as to the ownership of any person. By reason

of the inscription I am not satisfied that Miss Frere is the owner. '

It was not suugested that I should be satisfied as to the ownershlp of any
other person. However I record (as an alternative ground for this part. of my
decision) that Miss Frere is I think estopped by the inscription in the Bus
Shelter from claiming to be the owner of the sits.

Surmarising the whole case, for the reasons set out above, I am satizfied
that Miss Frere is the owner ot all the Unit Land, except the site of the Bus
Shelter, and I shall accordingly direct the Korfolk County Council as registration
authority to register Liss Julia Frere of Halfway House, Scoulton, Norfolk, as the
owner of this part of the Unit Land under section 8(2) of the Act; but I am not
satisfied that any person is the owner of the site of the 3Bus Shelter and I shall
accordingly direct the Horfolk County Council as registration authority to
register South Walsham Parish Council as the owvner of this part of the Unit Land unde:
section 8(3) of the 1965 Act.

As zbove statad in the course of the proceedings liics Frere -(through lir.
Yilner) alleged that the Parish Council had been fraudulent. 3eing of the opinion
that such allesaticn cuzht never to have been rmade, in justice tc those who may be
concarned, I recorc ryy ozosons as follows:—

That therz were in 1950 reasonable grounds for thinizing thzt the Unit
Land was land on which +the inhabit P*- of Zeuth Jelsham hsd indulzed in lavful
ports and pastipes 2s of rcht for not locs than 20 ry-arz was I think proved.
I accont witheut queliflcstzcn vhe evidence of Lr. Gould, rz. Lilleystcne, iir. Atlkins
lxz. Atiipns and ir. Tredferd. T
I do not accert L= avidence of i'r. Frere that "Sazre was no ueclﬂat*on"
by his Tather of ti: Unit Lznd as a “qu"rCUnl for chiliren, if by that he intanded
to suvgzest that his Zather never d hirmzeif as o lead the 1nnab1u nta
cf the Villaze to telieve that 3 childran could uge the Unit Land for
rocreational purpos:s a3 ¢f righ in hiz =v :ience said that his
fatheor told him that it was nien n %o 2l on the Cnit Land and
that he had “rﬂvicus‘y hod the F children cculd tlzy; he remerbered
nis father's agent (Ur. Shephard a2 well (fcrmerly used by the .
adjoining cotiage) cu;Lf tec be rce use it was lanseroug (~0m°oocj Tlgdt
£211 down tike well), Seth “. Zather must have imcoum -2bout the

3
notiez boars: en tlie vell. laving zazard to the situaticon of the Unii Land in the
centre of thae Villoye, nowody could sensibly think that the Unit Land if copen as
a rlaysround for children was net zlso open Zor raerzaticnal purrpcszes hy azdults,.

To evidence wag oiferad as to how the :ogistr"tiOﬂ =roce: ure fellowed by the
Zarish Council in thzs cesa, would or ought to have heen 2iffarent if all those
concerned on tehalf of tiac Fariuh Ueurcil kad at all times realissd that the "Prere
family" were cwners. There was no evidenca that the Farish Council before the hearn

knew anything about the 1923 indenture cr the 1965 deed, or had any reason for uhlnnlr
that tr., Frere or Liss Frere would wish to object to the registration.
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Miss Frere and Mr. Frere did not in their evidence say that they or either
of them ¥eéelieved they had been defrauded by the Parish Council as alleged by
ir. Kilner on her behalf, or say anything from which, even if I accepted all their
evidence without qualification (which I do not), T could find any such fraud.

In my view the allegation of fraud hever had any foundation.

The letters written after the hearing with reference to the 1923 indenture
and the Bus Shelter inscription by Lir. Gould and Hansell Stevenson & Co., in addition
to saying that the irdenture and inscrirtion were agreed, contained submissions
and allegations of fzact which may not have been made at the hearing. As neither
hz2s had an opportunity of commenting on the submissions and-allegations so made by
the other, to avoid any misunderstanding, I record that in reachirg my decision
I have disregarded these submissions and allegations.

T am required by regulation 3C(1) of the Commons Cor=issicners Regulations
1971 to explain that a perscn aggrieved by this decision as being erronecus ip
point of law may, within 6 weeks from the date on which notice of the decision is
sent to hip, require me to state a case for the decision of the digh Court.

Dated this f [ day of Oc"c’tw 1973

O On @(\C‘.ﬂm ;2"‘-"((5"’\ ‘

—

Commens Cemmissioner




