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COMMONS REGISTRATIGN ACT 1965
' Reference No. 268/U/67

In the Matter of part of Hope Yoor, Newsham,
Richmondshire D., North Yorkshire

DECISICN

This refersnce relates to the question of the ownership of land being paxrt of that
known as Hope Moor, Newsham, Richmondshire District being the land comprised in the
Land Section of Register Unit No. CL.196 in the Register of Common Land maintained
by the North Yorkshire County Council of which no person is registered under
section 4 of the Commons Registration Act 1965 ag the owner. ’

Following upon the public notice of itkis reference Mr Robert Marwood claimed
ownership of the land in question; no other person clalmed to be the freehold ovmer:-

or tc have information as to its ownershlp.

I held.a hearing for the purpose of inquiring into the question of the ownarship:
of the land at Richmond on 29 October 1974. A%t the hearing Ur Marwvcod was represented
by Lr R. Ketcalfe solicitor of Freeman Daly & Jacks, Solicitora of Darlington.

he land ("the Unit Land") comprised in this Register Unit is a triangular piece
whoge siies (as I scale the HRegister map) are about 500, 600 and 750 yards long.

The scuth boundary is Arndale Bock (aere it is also the boundary of Newsham Barish).
The northwest and east boundaries meet at the summit of Cocker Hill (also the meeting
;l -ce of the Boundaries of Yewskam, 3arningham and Hope parishes) The reraining sart

—

of Zcre iocr (a verr largs area of mcor_land) is to the west (outsice Fewsham 1a‘*ah).

In the Rizhts Section of the Register there iz an Entry (which being undicputed zas
uaccme ;;nhx} of a right (hell in grcss) to graze 20C ewes over ths Unit Lari ané an
2¢joining nart of Hooe ilcor.

Lr Xarwood in tuencourae of: ais evidence croduced a tenancy agreemert dated 1 April
1948 under whlchyha;became (and still is) tenant of Long Green Farm, ccmprising core
than £00 acreq:;djp;nﬁng the' Unit Land on the east. EHe said (in eZfect}:~ The Unit
Lanc is &no*n*:é%ﬁhﬂsky Gill, after the stream which flows across it into Arndale
Beciz, The Unlt*Landals not included in the tenancy agreement. Sincez he nad been

a tenant of Long:s Green Farm he had let his sheep stray onﬁo Jope Moor (including tke
Unit Land) just as the previous tenant had donej he had never had any claim by any
cthar perscn to be the owner and ncbody had asked him for rent fsox the Unit Land

or said that ais sheep cught nct to be there; he had never acknowledged to anybedy
that Lis sheep were there by the permission of anyone else. Apart from grazing his
sh2er and shepherding them, he 1ad never done anything on the Unit Land; it was rough
moer_land which he had treated as part of Long Green Farm. Sheep, not his, grazing
on otaer paris of Hope ioor may nave strayed onto the Unit Land ("you just have to
give and ta”e') but apart from these nobody else had grazed the Unit .Land. The east
boundary of the Unit Land (separating it frem Long Green Farm) is a dry stone wall
7ith 3 gate in it at the nerth end at Cocker Hill; the northwest boundary of tke Unit
Lané (notwithstanding that it is alsc the Parish bounuarj) is unfenced, ac that tkere
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is nbthing to prevent sheep moving from the Unit Land onto the rest of Hope Moor.

Mr Marwood also produced a copy of his application dated 25 Karch 1968 for the
registration of“grazing rights (being that now entered as above mentioned in the
Rights Section) “over the Unit Land and an adjoining part of Hope Moor; in the
application, the right is described as:- "The Right is beliaved to be held in
grosa but was formerly enjoyed (prior to May 1966) by the occupier of West dope
Farm, by whom it was assigned to the present Applicant. Unlimited right of
grazing normally exercised by a heafed flock of 200 ewes and their followers".

¥r B.F, Tceton, whose brother Mr J.T. Iceton (now deccased) was tenant from 1935

to 1946 of Long Green Farm, in the course of his evidence said (in effect):~ He

bad been familiar with the Unit Land (always known as Thisky Gill) since 1919; .
during his brother's tenancy of Long Green Farm, he often went thers. The Unit

Land was not part of his brother's tenancy, but it (or the use of it) went with

the Farm. No perscn other than his brother claimed rights over the Unit Land,

however he wished to mention that Xr Sid Coates sometimes went onto %he Unit Land

(and I suppose the adjoining part of Hope loor) to shoot a grouge or two (as did

his brother). '

ur Leteslfe said that the rest of the land over which Mr Marwood had in his saicd
1565 application claimed a rizht of cemmen (neing an adjoining part about ii: miles
long and 1/2 a mile wide of ope icor) was (excert for two smail piecaes on the ncrih
siie) now comcriszed in Register Unit No. CL.23. Thiz explaing why the grazing rizat
clzimad was for as many as 30C ewes. However I am not on this refarence otherwize

corcerned with Register Unit fo. CL.23.

3y secticn 2¢ of the 1785 Act, the ownsrahip with which I =2m concarmed is ovinersiis
cf 2 legal esiste iz fee simple. I 2z not persuzded by iha ovidenca cutlined zocve
that Ur darwocd ever ad any intorest in ke Unit Land Sr2atir vhon 2 Srozing pigkt.
de zele als 1200 apnplication “as cwner of the right of commen by way of scle posiuza’.
I2 e was 3 the ocwnazr of the Unit wind, ais aprlicaticn was irrezulcor, Becazuse
(save in exc tional circumstances cf wiich *herz was no avidence) a rerscn canncs
“in law at the same Yime cwin a plece cf land in Tee simple and aave a separzie a
iistinet right of greszing over ity sny grazing dens on the land by suck a2 zaroen
by 2im as owner.: Hr Larwood did nod suggest a2t his circumstances had since 1@
chznzed in any relavant waye.

Furtier even if I disregard any irrsgularity in and as a ccnsequenca of tha
application, I am not persuaded that Lr Larwood ever did anything on %the Unit Lanz
in purported exercise of a right of ownership as distinct from a right of ccmoon.

I accept sict he has continuously grzzed his sheep on the Unit Land as he descritad,
2nd can therefore be regarded as having been and beinzg in possessicn of a right of
cezmon; vud in my opinion he was naver in possession of the landi itself. '

Furiger even if(contrary to my opinicn) Jr Larwood by grazing the Unit Land, can
properly e regarded as being in possessicn, so that the rights of the true owner
were extinguished by the Limitation Act 1539, tiae Unit Land would in the result be
annexed to the land comprised in ais tenancy, and ais landlord (not mim Mr Uarvood)
would in the result be the owner, see dalsburv's Laws of Sngland @rd edition, 1358)
volume 23, raragraph 1,146 et seg. 4 .

In oy vizw the irregularity above mentioned is a matter of substance and pracludes
co giving effect to Ur Karwood's ownzrship claim. 3But for his 1368 aprlicatica,
nit Land wonls not have been registered under the 1965 Act as common land at all,
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and this hearing would therefore never have taken place; I can therefore only

direct his registraticn as owner on the basis of facts which show that my. §ppnad
jurisdiction to give the direction has only arisen as a result of an irregularity

for which Mr Marwood is wholly responsible. :

When at the conclusion of the hearing I suggested that the evidence showed that any
rights Mr Marwood had in the Unit Land were annexed to his tenancy, Mr Metcalfe
pointed out that th#e tenancy expressly provided for the tempant having stints on
Barningham Moor and contained various provisions as to how these should be
exercised between the landlord and the tenant but contained nothing whatever

about grazing rights on Hope ioor, and Lr i rwood gaid (in effect) that he, when

he took over the tenancy, took over the sheep from the previous tenant, and that

as in the result .the sheep were not comprised in the tenancy but became his progerty
it folilows that any right the previous tenant had and he has in the Unit Land now

belongs to him.

I am not concerned with any question there may be bhetween lr Liarwood and his
landlord. A commcn over which a number of sersons have grazing rignts may e
owned by such persons or trustee for sueca persons;—'ﬁut there was no avidence of
any such omership in relation to the Unit Land. The fact that the flock acquired
by Wr Warwood was in relation to the Unit Land and another part of Jope Zocr 2
heafed flcck cannot I think by itself be evidence that the owner of the flock aise
owns the heaf.

For the reoascns set out above, I am unabie to conclude that Xr Warwood is ncw in
any relevant sense the ovmer of the Unit Lend. In the absence cof any evidence 3ihat
anyone else 1s the c¢wmer, I am not sztisiizd that any perscn is the owmer of Il
lanl, and it will theorefore romain subject o preiecticen under seciicn 7 of -
det of 1?:63. :

('

slioncrs fezulasion

1 2z szquired Dy rezulaticn 30(1) of %he Comumons Somais g 15T o
expizin thuv 2 verson ég;rieved by this Zdecision =235 being 2rrenecus in weint of Zaw
may, within 5 weeks frem the late on whick notice of thz ls2cisica is sent ic aim,
recuire me to stats a case for the decision of the Wigk Court.

Dated this  f4lC day o3 JW’?’ 1275
M. Q. i

Commons Comzcicsicner
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