COLLIGNS REGISTRATICK ACT 1965

Reference Nos. 36/D/1-4
(inclusive)

In the Matter of Elstead Common and
Ockley Common, Elstead, Peper Harcw
and Thursley, Waverley D., Surrey

DECISICH

These disputes relate to Zntries No. 1 in the Land Section and Ko. 1 in the Rights
Section of the Register Unit No. CL.32 in the Register of Common Land mainiained
by the Surrey County Council, both made by Lirs. Beverley lay lellstrom, and are
occasicned by Objection No. 66 made by the Ministry of Defence and noted in the
Regiztar on 2nd April 1970; Cbjection Ho. 314 madz by the Surrey Yaturalist Trust
and noted in the Hegister on Sth October 1970 and Objection Fo. 174 made by the
Linistry of Defence and noted in the Register on 4th September 1570.

T held a hearing for $he purpose of inquiring into these disputes at Guildford on
26th Larca 1975. The hearing was atvended by Lr. Lellstrom on Jebkzlf of iis wife
iirs. 3.11. .ellstrem, Er. a.R. Hart solicitor on benalf of averley District Council.
1r. Sher counsel, instructed by the Treasury 3Solicitor on behalf of the Cinistry of
Defence and —r. Brettle, solicitor, on belalf of Col. Thitbread and the Surxrsy

Faturalist Trust.

ir. Sher orovided wme with the map annexed to this decision and it was not dintuted
thet the iinistry cf Defence was th2 ovner of the land cecloursd blue, nink, -urplas snd
yellow on the said map 2nd that Cci. .Jhitbread was the owner of ithe par® T she
Aegister Univ CL. 3¢ (cdged green) not ccioured on the zail map.
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& 5th llareck 1973 lrs. Zellsirom apandened all her claims as w6 =
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colourad blue) and 21l her claims to estevers and tursar:.
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The owmership of the part of Ociley Sommon (the land colecured pink, purpie and yellow)
being undiscuted fhe burdsn of eatablishing that that land was ccmron land and subject
to »ights cf common, lay uron Lir. ilellstrom.

iir. & Urs. lellstrom farm at Red douse Farm, winich lies to the nerth of Siste
Cozrmon (4ae bdlue tand). Red Hcuse Famm vas ommed by the Rushbrock family unt
1927 when it was sold subject to.the tenancy of 2 Lr. Wilson. Frem 1930 to 1l
2 iirs. Roberts and her sons were the owner occupiers of Red House e
for the purposes of a poultry farm. From 1939 to 1951 Hed Heuse 7
occupied by a kr. Sayers wno kepot caitle for a faw months bui later coni
activity to carrot growing as 32 lack of fencing made it difficult tc e
in. :

From 1052 teo 1963 a Lr, Drayson cvned and occupied Red Heuse Farm, e kepl lorses anc

cnitlas for a short vericd and erected the neceszary fencing. In 1963 ir. .: ilrs.
lellstrom acauired Red House Farm.

lir. J.F. Tearce gove evidence on Yehaif of wrs. lellstrom. e was vorn at 2=4d Ticuse
Farm in 1903 and his father and grandfather had been tenants Irom the Rusobrook family
fer 30 years until the tenancy was surrendered in 1908. In 1913 as a boy aged ten,

he worked part time for Ur. Legg who was then the tenant of Red House Farm, and Irom

L



1916 to 1920 he worked full time for ir. Legg, minding his cattle. The cattle were
turned out on Elstead Common and he tried to keep them on Elstead Common and prevent
them from straying onto Ockley Common because lir. Legg did not know if he had any
rights on Ockley Common. At this time both Red House Farm and Elstead Comolon were
in the ownership of the Rushbrook family and Ockley Common was in the ownership of

Lord liddleton.

Thig evidence far from establishing any rights of common appurtenant to Red House
Farm over Ockley Common idicates %hat the Rushbrook family permitted the tenants

of Red House Farm to graze on Elstead Common which was Rushbrook land but that those
tenants were to use itheir best endeavours to prevent their cattle straying on to

Lord Middletons Ockley Common.

The only other evidence was a license granted by i{r., Baker to the War Department in
1956 to use Ockley Common for training purposes gubject to the rights of the
commoners of the Common and such rights of access as the members of {the public had

thereto.

Bven if there were any rights of common in 1956 only Hrs. lellstrom has registered
any such right and I cannot accept the submission made by lUr., Hart that this license
estops the linistry of Defence from objecting to the registration of the land as

common land in 1967.

Vone of the land owred by the linistry of Defence was part of a manor at the date of
registraticn. Col. hitbread is content that the registration in the Land Section of
the Register Unit shall be confirmed as regards the land owned by aim.

FPor these reasons I confirm the Sniry Fo. 1 in the Land Section of the Regisver Unit
modified so as o exclude the land coloured blue, vink, purple and yellow on the m@ap
annexed tothis deciszion and I refuse to coniirm the Entry No. 1 in the Rights Section
of tke Register.

Lir. Sher aprlied for costs on behalf of the Jinistxy of Defence and he producen a
substantial bundle of correspondencs between the Liinistry and ilessrs. Tuck & lLlann

and later between the Hinistry andthe Cemmons Over Spaces & Footoaths Preservation
Society whe tool: over the representation of tirs. mellstrom from iiessrs. Tuci: and :iann.
This corresnondence covered a period from Tovember 1970 to August 1674 and reveals
that the ilinistry was using its best endeavours to avoid the trouvle ancé exvense

involved in a hearing.

T have considerable sympathy for irs. kellstrom. lUr. Lellstrem told me that :lr.
Camptell was to represent iirs. Liellstrom at the hearing but was unable to attend owing
to another commitment thus leaving iir. Lellstrom to do the best he could. It is in
my view, a matter for regret that irs. llellstrom having no evidence to support her
claims was not nersuaded Ly her advisers nhot to pursue them rather than acceont the

rigk as to costs inherent in procseding to a2 hearing.

Tn these circumsiances I have no alternative but teo award the Linistry of Defence costs
on Scale 4 but ilr. Sher, on instructions agreed not to ask for the exercise of any
digcration on the taxation of these cosis.

Fotwithstanding that ir. Sher had no case %o answer he called as a wiinesS iir. figve
and had available as a witness Dr. R.\. Snaydon, a lecturer in ecolegy %c give evidence
as to the value of the grazing on Ockley Common if, which is open to doubt, such



evidence was relevant.

I am required by regulation 30(1) of the Commons Commissioners Regulations 1971 to
explain that a person aggrieved by this decision as being erroneous in noint of law
may, within 6 weeks from the date on which nofice of the decision is sent %o him,
require me to state a case for the decision of the High Court.

Dated this Y day of G/W‘iﬁ 1975

C A JSHL

Commons Commisgioner
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