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Reference No. 270/D/24 & 25 .-

Tn <he Matter of (1) Tract of land containing

2687 aareg or thereabouts known as Ilkley Mooz
ard Dupley Moor, Bradford (CL 207} (2) Pieces

of land ¥nmown as Burley Mser, Burlsy in '
Wnarfedale, -Bradford (CL 295)

DECISTICN
1. ™hese disputes relate to the registrations at Entry Nos. 8 and 9 in the
Qi zhts Section of Register Unit Wo. CL 207 and at Entry Nos. 4 and 5 in the
ity Section of Register Tnit No. CL 295 in the Register of Cczmen Lan
maintained by the former West Riding County Council and are occasioned by
Oblections Mos. 1270 and 1271 made by Ilkley Urban District Council and beth
1o+2d in the Register on T June 1971.
2. I w213 a hearing for the purpose of inquiring into the disputes at Ilkley
sn 5 Julv 1983, The hearing was aitended by (1) Mr R ¥ Walls for the
Dazmistration Authority, West Yorkshire Metropolitan County Council.

(2} Mr J M Collins, of Counsel,
ingtristed by the Soliciter to Bradford Metropolitan City Council (successor
ts Tixley Urban District Council)

(3) tir R Wakefield, of Counsel,
imst=icted by Atkinson Dacre and Slack, Solieiters, for the applicants at

Zaszy Yos. 8 and (cL 207) and Nos. 4 and 5 {CL 295).

2, CL 207 is an area of sore 2680 acres comprising Ilkley Moor (c.1750 acres)

amd Burley Moor (e. 930 acres),except for some_small pieces of land on Buxley
Masr which together make up another unit CL 293. There is no physical boundary
mai;een +he tyo moors. Ilkley Moor is owned by Bradford Matropolitan City

-

2il ard Burley Moor by three individuals as trustees ("the Burley Moor

. & (CL 207) and No. 4 (CL 295) are to the same effect, Each was
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mazistered on the application of G H Greaves and J W Greaves as attached to
fwazg Top Farm, and specified a right to graze 500 sheep to the extent of 500
snz2p gaits over the part of CL 207 to the eaat of the line dividing Iikley
Ya5= 2rnd Burley Moor and over the whole of CL 295. Entry No. 9 (cL 207) and
¥s. 3 (0L 295) wexze both registered on the application of G H Greaves, J W
Arasces and B T Greaves, both specify the grazing right set out abo¥f, but
tmaza wizh*s are claimed %o be attached to Hag T™ara., The two Objections

(Nos3. 1270 and 1271) state the same grounds of objection viz. (a) that no such
smazing »ighis existp., Any grazing rights would anyway be sutject to:- (v

tha nuztar of sheep and cattle which may be grazed should be destarmined by the
+:lz of levzney and couchancy and thus only as many sheep and cattle may bte
Le—ad pm ts the serviant tenement as the dominant tenement (ie., Cragg Tep
Tarm znd Tag Farm) will caintain by its produce through the winter: that
r—te= ig les3 thah the number stated in the Rights Zntries.

2. Tt was azreed that the two caces (CL 207 ard CL 205) should be heard together.
-na mearing the Objiector did not pursue ground (a) of the Chjection and It
1imz told me that the dispute was solely as to tha punbker of animals, It
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was co—mon ground that the nunber of anizals which could be zrazed from tha

7o fa=—s was o Ne dstermined in accordance with the ancient primciple of

lovarcy and couchancy, though Mr Collins sutmitted that in the Circumstances
2

£ thig case, the principle applied with gqualifications, to whish I refzar below.

i

Taa principle of levancy and couchancy is applicable for the purpese of
detsrmining the number of animals which may be grazed on comnon land in
exercise of a grazing right aspendant or appurtenant %o a doninant tenemsnt

(in this case to Czagg Top Fara and to Hagz Farm) where the number is not
atharsise fixed, as for example by the ferms of an express granti or of scme
agwea=sn%, Tha principle is that the nuzber of animals is to be determined by
wofarenze Lo the number of animals which the dominant tenement is by its produce
zasablz of maintaining brite—awn-Sesdsa during the wintsr months, including
haw and other produce froz it during other seasons of the year.

sning his case ir support of the registrations by the Greaves, Ir
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Walafie +old me that Crags Top Farm ig now of about 15 acres and Bag Tarm of
arsut 50 aeres, In *he supplemental maps showing their respective areas at

tha tims of regisiration the areas are 12 and 59 acres, which he accevted as
tha official figurass. As regards the 500 sheep in the tntry registered for
Haz Parn, he zccepted that this was the maxioua nuaber his clients could now
claiz e {see S.15 Cozmons fegisiration ict 1945) although his evidence
wauli at on the levansr and couchancy principle the numper was in excess
of tha 2

o The claim o st of Loty Top Frnm wnd v Adsbussd & 360 Ddeep,

5. (a) Hig firsi witness was Mr Frederick M Lister TROS, 2 principal in the
f3r= of Lister and Sons, who has been in practice for some 31 years. -

b

To Mas wo=kxel zmony farmer: irn Sualzy and Tlkley for many years. Thea tuo moors

ars no* parsically separated and shezep graze froz one to the other, They are

low ly7ing - less than 1000 feet: the vegstation consists of bracken, heather

ani gma2ss, with some patches of Cranberry and Bilverry, and it is productive
salul ground for keeping sheep on. OCver the past 30 jears h= has been a

b
ard usa
razdaz vigsitor to the moors - the hea*har seemg larzely to have been left to
., Tre sheep thrivs and can be kept there all the year round except for
terigis of severe wéather,and in addition ther come off to facilitate acts of
hustand=r on ths noors. He did not think that the mogrs have been overstocked -
se=2 15709 gheep could be grazed and up %o 2000 if the noors wer2 proverly

i - -
melintzined, .

Oll

Trp Tarm he had visited often over the years and knew it well. t is new
13- acres of which 12 acres around the fara buildings are good pasiture
T4 i3 about 525 faet above sea lavel and the shzep depand con m=oor grazliag.
ave shesp dipping siructires which can cop2 with 309 o %30 sheen, Thers
naut 20 eatile k2pt which manure the 12 acrss of pasture, froz which about
tales of hay are produced. The sheep are brought in from *he moor for thrae
in ipril for lambing, for 2 to 7 days in July for clipning and anotner
davs for dipping and fupping. Tr2 winter »eriod in which sheep could be
saqi=ad to come in off tha moox would te shoxi: they are not in fact so
reéu;:ed ag the winier is welatively Tenizn. In that neriod he would say that
1ha wumbar of sheep that could be maintained cn the farm was 37 sheep per acre.
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Tag Farm he had also zegularly visited., Tt lies betwsen 300 and 500 feet adove
sea lavel, MThare are about 60 a2cres of low lying pasturs land which is
rroductive and maintains a small dairy heaxd. %3 gheep are off the zmoor for
parhass a weak loager than in the cas2 of Cragg Top., Agzain he thought that
atout 30 sheep per acre tould te maintained on home produced eatage during the
wintar period.

Mr Lister had known the Greaves brothers over the years and considered them to
te cozgpetent farmers. Cragg Top iz a farm dependent on shaep as iis main
enterorisey: its equirrment seems to cope for a flock of about 400 sheep and
perhazs 500 is too large to claim., On Hag Farm a flock of sheep has teen an
izeartant part of its economy dut it has not been used %o its full extent and
the 5C0 claimed is less than it could support in winter,

Tp c-osa-evnmination My Lis*ter said that in his view PBurley Moor could take on
average about 0.8 sheep per acrep of moorland, In the early 195Cs more people
put shzep on Burley Moor than recently but it was not heavily over-atocked -
hoen went from it to Ilkley and Hawksworth Moors naturally and not because of
over—-stocking., After 1955 when there was a fire the farmers reduced the
ni=h2rs of sheep on ths ccors until the heather and other produce recovered.
Ys wvas not aware of any generally accepted rate per acrte of mocr.

z¥a2d whethar, at a previcus hnearing of these disyutes by another Cormissioner,
nig evicdence had tesn *that the sheep spent about 755 of their tize on the moors,
M» Zistsy said that he did not remember mentioning a specific percentage but
trot ha was speaking of a national period of say two months whan the sheep fed
of 7 tha praduce of the farms. :

“n Lizter said that h2 would have supposed that a bale of hay would have fed
16 to 15 to 20 sheep a day, but that this question was izmpossible to anawer
bzezuse they would be eating off grass ai the same time. His estizate of 30
shesn per acre was not just guesswork - he had applied his nind and done his
ue3t, An averase bale of hay would be more than 3Slbs. - say 45 to 50, and for

two monthythere would te enouzh if one takes into acecount the natural grass.

In ra7ly to the question whether he would crowd 360 sheep on Crazg Top TFarm,

M- Ligtar said he did not see why not but agreed that there might be soue risk
of éiseasa. He agreed that the 12 acres slope up to the edge of the moor, but
thought theyr would yield say about 1% to 2 tons per acre, H2 did not think that
tlha zwey of haaihew on the mocrs had been reduced over the last 20 years.

istad Tty =2 23 $o the nuzber of bales of hay that weuld be preduced on Hag Faro,
¥e Tis*aw gaid thai the Greaves would lmow tetfier but he would ihinx marte Q20
talzz, 1S $hers wers no nerl of cattile.

{x) = Wakafizl itness was Josenh William Gresaves. Ffe lives at Rag
Tarm znd tha o farmed Yy nif in parinsrship with his brothers. Te
waz Torn i oz his father ook a tenancy of Cragz Top, e ran about
407 2l ilewers) on to Burlay Moor and from there they want on
L2 v, A M» Tarfield ran sh22p from Hag Faro vhere tha witness went
‘o iz in 1943, Mr Layfiald surchased Hag Tamm in 1667 whzn he nad
Tatwzen ani &30 shesz. Cragg Tos was purchased by the Greaves fezily in
1347 Tarz in 1957,
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Mp Greaves said that the land on boih farms is gocd graming land, T~a Grzaves
are alzo *a2rmants of other grazing ground. Thelr sheeg ccze Aguwn from the Zo0rs
at various %imes, but he 4id not t“‘ui th ey had had to keep sheep on as long a3
three winter months. The winters vary and there can be some rough ona2s. Tneir
flocks have slighily increaszad-since they started and for tha two farms they
now have 700 laobing ewes, 185 hoggs and followers. The numters for the purpose
of registering the rights were enterad at randec.

In cross-exanination Mr G*eavea said that on reg;suratlo pernans they mizht
nave pat down the smost they thought they could get After the fire on the

moors some farmers siopped grazing tut he did not thlnk the Greaves had
ircreased the nuoter of theirsheep., Ther had not had complaints of overstocking
of tne roors: he did not go fo 2 meeting of the owmers and graziers 13“‘035

and Ymew nothing of letters writien in 1975 and 1920 on behalf of the ownzars of
Barley Maor to the graziers, including George X Greaves, about the high nuater
of shi2ed frawed on the Mour and stating thatl the rate wu3 tuc shi2ep per aciw.
They ¢id increase their siock of sheep when they bought Hag FParm. His father
and r Larfi=1é kept recoxds of sheep for the purpose of subsid:r and his brother
xept such recowds. To the suggesticn that at the time of registratisn fewer .
sheep were x2pi than wers registered, Mr Greaves said that ther had batween 7C0
and 800 sheep, 150 hogzs and followers when they bought Hag Farz in 13647,

Ir Collins was ¥r John Pallister FR{S, He

7. (a) The first witness called by *

i5 az2é 32 and has practiised his pro fess~on throughout hig woriing life, His
work, he said, has been alnost exclusively in agrisultural arsas - his area
gt=s3dlag the Yorishire/Lancashira bordar and he is familiar with Rill farms.
Fe na2d visited Oragg Top and Hag Favms and discussed with tha Greaves their
svstenn of farninz. He made himszlf faniliar wizh the moors znd the farms
concernad in CL 207 and CL 225. On aill farms gen=ra11" he we2ld expact somethir
like 350 animals for a 50 acre fara - 50 an.tals would te a 1ot for a 12 acxe
farm. As he saw it the lizmiiing factor is the amount of the st tozk keopi on ihe
farm - what you do with the farm land in relation to sheep and catule.

In rezard to Mr Lister's estirmate that jyou could run 360 sheep ‘on 12 acres, the
-~ Fx . '

witness said Hat was an anzpr 0 2 hnoretlcal guestion - i3 151 t n:actlﬂal

Sheep den't like being cenfiped with not enough natural grass. ir Lister's

calenlation of hayr production - 1% to 2 tons per acrep - was too high: 1% tons

would be about right. On that besis the total for Uragg Map would be 18 tons

aﬂd for “ag Tarm about 90: one sheep would need at least 4%1bs per dayr, so that

- - L0 g . 4 - g r""‘ S - - -y F

intay papisd oI U7 Zarys Tns ) tommaze 27 ] bamy yaiid maindisin
PR L =

Ma..ﬂ__l S .1..‘3'3; - and Ja‘u oD P Al .

t5 rezards the capacity of the =oors o prorids fer grazing sheep, Mz Pallister
zidgthat from his experienze of such moexs and of the nuztzr of shesp grazed
thawasn the average was 1 sheep for every 2 acres of moorland, so that lor
Bowlay Maor with an arza of some 232 acres a figure of 450 grazing cheep was
nat unrzasonable,

Crosz-oxamined by Mx Wakefizld, IMr Pallister said ihat he agraed that for the
Cragzz Tap farmland to accemzodate 340 sheen would work out at 150 sgquare yards
rer shesp, Vhen ne visited the farms in 1081 he did net go on every pari and
srent ouite a lo of time taling to the Greaves. Ae wculd say that in a winter
nerind of G0 days the two far"a cold from their natural produce keep €00 sheer,

o
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and for a pericd of 60 days, 900 sheep - the total, in his wview, to be allocated

. between the two farms proportionately to their respective acreages.

(b) Two further witnesses, Major L Ingham and Mr J A Bromet, were called by

Mr Collins. They are two of the trustees of the Burley Hall Estate, wno are

not Objectors to the registrations. From their evidence and various copy
documents they produced it aprears that from the early 1950s they had regarded
the Burley Moor as being seriously overgrazed and had sought to secure agreement
to a grazing rate of 2 sheep for each acre of inbye land (tbe farmland
constituting the dominant tenements). Major Ingham said that he believed the
number of animals grazed by the Greaves had increased in recent years to £00/700 -
he accepted that some of the increase was due to their increase of landhkolding
but seme represented the numbers which outgoing graziers no longer grazed. EHe
thought the 2 sheep per acre of inbye land was a yardstick racognigsed by those
concerned in running sheep on noors frem upland farma., The estate was purchased
in 1949 and Burley Moor was acquired as a grouse moor: in the early 195Ca the
total of sheep grazed was something like 1000. In time too many gheep spoil the

-habitat for both sheep ard grouse. Ee would estimate that the.csor in ite

present state could take about 450 sheep.

Levancy and Couchancy.

8. As mentioned above (para 4), Mr Collins submitted that the application of
this principle in the present case was subject to qualifications.(a) The first
of these arose by virtue of the decision in Corbet's Case (1585) 7 Co. Rep. 5a,
which is to ire 2°feck that where the sraziers on Commen A have ccnmon of
pasture over Common B by reason of vicinage they must not turn out on Common A
more animals than that Cormmon will feed: so that in the present case, those
lawfully grazing on Burley lMoor may not as against those with interests in
Ilkley Moor turn out more animals than Burley Moor can feed. So, as I follow
the submission, since the confirmed registered grazing rights over Burley Moor as
distinct frem Ilkley Moor already account for 146 animals, thern if Burley Moor'c
capacity is for 450 sheep, not more than a further 300 should be allowed for the
Greaveis. In my opinion, this conclusion does not result from Corbet's Case, in
which the decision neither expressly nor impliedly limits the nunber of animals
which there may be rights to graze on Common A, but restricts the number which
may in fact from time to time be put on Common A in exercise of those rights.

If the number actually grazed exceeds the capacity of Common A to feed them, the
pressure on Common B will necessarily be increased to the prejudice of those
interested in Common B: they would have their remedies to protect those interests
but, in my view, it is a ground not for denying rights which may be established
to exist over Common A, but for challenging any exercige of those rights which
involves an abuse of the vicinage rights over Cormon B, '

(b) The second qualification to the levancy and couchancy rule advanced by Mz
Collins was that in the case of a right acquired by prescription the rule does
rot operate to determine the number of animals which may be grazed from the
dominant venement at a figure higher than that establighed by the evidence of
user, necessary to establish a prescripiive right, Mr Collins did not develop
this submission which, I think, was prompted by a question I raised on this
point with Mr Wakefield at an earlier stage in the hearing., Mr Wakefield
submitted that the dirta in the judgment of the Court of Appeal in Robertson V.



Eartopp 1890 43 Ch. D 484 at pp. 515-7 indicate that the rule operates to
determine the numter of animals not only as an upper limit but a3 a positive
entitlement to graze that number on the Common. The dicta deo, I think,
gupport that view, dbut in fact the question does not arise in this case since,
the existence of the righta being accepted by the Objector, their origin
whether by pre scription or otherwise was not the subject of evidence or for
decisicn,and 1t may be that they are rights appendant,the existence of which
does not depend on prescription by user. Accordirgly whether or not there is
authority for the suggested qualification { and I was not referred %o any
decision on the point), it has no application in the present case vwhere no
finding as to the acquisition of the rights on the basis of prescription is
involved. . :

9., In the application of the levaney and couchancy rule, by which the number
of apimals is to be determined, the sole test is the capacity of the dominant
tepement to maintain that number during the winter periocd. That number is not
affected by the actual number which a commoner is in tbe habit of grazing on
the servient tenement: (See Robertson v. Hartopp 1890 43 Ch D. 484). Nor, as
a matiter of law, is the capacity of the servient tenement (the meoor) to
accormodate the number ascertained in accordance with the rule relevant to the
entitlement of the farmer to graze that mumber. Overgrazing of the servient’
tepement may give rise to an understandable resistance to the nmumbers claimed
not only by the owner of the moor but also by other commoners, and in practice
may well lead to an agreement by the commoners to a reduced number: but a-
~aduetion cannot as a matter of law be imposed by the owner or others aan ome
who is entitled %o graze the number determinzd in accordance with the rule.

10. Mr Wakefield told me that the Greaves maintained their claim to graze 500
sheep for Hag Farm, but their claim in respect of Cragg Top was now reduced
‘frem 500 to 360 sheep. This he based on the evidence which, in his submission,
established a ratio of capacity to maintain in the winter periocd at 30 sheep
per acre of farm land. :

Mr Wakefield in the course of his final submissions said that, the levancy and
couchaney rule being the applicable law, the law requires the answer to a
hyrothetical question and that only the evidence of the experts is relevant.
The question is hypothetical in the sense that, since the Greaves {and no doubt’
other farmers in the locality) have not in practice kept their flock during a
specific period of winter each year maintained on their farmland by ita produce,
the criterion laid down by the rule cannot be applied with reference to
practical experiemce of the farmland's capacity for such maintenance. It
-emerged from the evidence of both Mr Lister and Mr Pallister that, whilst they .
umderatood and accepted that they were haviog to deal with a notiocnal question,

it wag not easy to make estimates without knowledge or experience of the farmland's

cataciiy being tested in practice. 4s regards Mz Wakefield's suggestion that it
is only the experts' evidence which is relevant, this does not seem to me
necessarily correct as on some.of the relevanst matters, for example the length
of *nhe winter period and the capacity of an area of farmland to produce hay or
t5 accommodate sheep, the evidence of practising farmers in the locality may be
of considerable relevance. '

Pe this as it may, the capacity of the farmland required for the criterion has
to be decided on a conasideration of the evidence as a whole, and, in oy view,

29 -



in respect of each farm separately from the other.

The mumber of sheep as registered in respect of Zag Farm is 500: the ratio of 30
gheep per acre, which Mr Wakefield contended results from the levaney and couchancy
rule, produces some 1800 sheep. Mr Pallister's uwltimate conclusion was that,
taking a winter period of 90. days, 600 sheep could be kept on the two farms ef out
natural produce, and 900 for a period of 60 days, which he would divide between
the farms proportionately to their acreages. This conclusion would even on the

S0 day period result in S00 sheep for Hag Farm. For the purposes of the dispute
as to the registrations in reapect of Hag Farm all I have to determine is whether
the application of the rule produces a figure of at least 500 sheep. A4s to this
minimal figure I cannot see that there is any conflict between the respective
estimates of Mr Lister and IMr Pallister and it is for this purpose irrelevant that
Mr Lister's estimate produces a larger figure.

11. I% i3 otherwise in the case of Cragg Top. In seeking to apply the levancy
and couchancy rule it seems to me that the two primary questions to be resolved
are (1) the length of the winter period to be tuken into account (2) iha
sufficiency of the natural produce of the farm, including stored produce. Ag to
the first question, in the reported cases the statement of the rule refers to "the
winter".

Mr Wakefield submitted that this derived from the period during which animals have
.10 be taken off a common because of wintry conditions and should be decided by
what in the particular locality is the period of such conditions. Dut there are
localities in wnich oiher circumstances would be equally ralevani, for example,

the pecessity to preserve the pasturage of the ccumon by affording it a respite
from grazing. I have found no authority for the view that in the statement of the
rule "the winter" has a meaning to be ascertained by reference to the circumstances
obtaining in each locality. In my opinion the expression descrites, for the
purposes of the rule, a close period for grazing generally and bears its pormally
accepted meaning, which I take to be the three month period of December to February.
If I an wrong as to this, and the period of the local winter is what matters, the
relevant evidence requires to be considered., Mr Lister gave evidence as to the
comparatively benign winter climate which he said involves only short periods when,
by reason of winter comditions, sheep have to come off the moors: and his estimate
was based on a two month period. However, as recorded in the Decision of the
Co=missioner on the previcus hearing of this dispute, Mr Lister did then say that
sheep spend 75 per cent of the year on the moors and the remainder on the farms:
bafo=e me he said that he did not remember a percentage figure being then given.

Mr Greaves's evidence on the point was somewhat tentative: he said that though the
winters vary and there can be rough ones he did not.think that sheep had to b2 kept
on the farms for as much as three months. On the assumption that local conditions
are relevant to the length of the period to be applied to the caleculaticns, on the
evidenca as a whole I do not find that the period is two months or anything less
than three nonths,

The uecornd question - the sufficiency of the natural produce duripg the winter
pariod - does involve hypotnesis and estimates, Mr Lister estimated the hay
produce from the 12 acres at 2 tons per acre but felt unable to quantify the number
of sheep which cosuld be fed from this becavse they would be eating off the natural
grass at the same time. Mr Pallisier aaid that at his estimate of 1} tons per acre
shat would suffice for 100 sheep at Cragg Top over a three month period. This
estimate, as I understood it, allowed nothing for natural grass. I should add that
on the question of overcrowding raised in Mr Collins's cross-examination of Mr
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Lister, it would appear to me, though I do not knmow of authority on the point,
that the question of the number of sheep that the natural produce caz support
does imply some reference to considerations of proper and acceptable mavagezent.
In the present case, however, I do not take this into account since no evidence
was given on the point by the Objector's witnesses and the question was raised
only in relation to 360 sheep and not to any reduced numver.

12. The levancy and couchancy rule is applicable in this case, but its
antiquity seems to me to raise doubts as to its suitability for application at
a time when developments in farming have substantially changed its practice.
T+ understandably presented difficulties to both Mr Lister and Mr Pallister in
arriving at their estimates of the number of sheep vwhich could be wintered on
the farms,

On the basis of a winter period of three months and a consideration of the
evidence as a whole, my conclusion is that the number of sheep appropriate for
the registrations in respect of Cragg Top should be reduced to 180, As indicated
in para, 10 atove, I can see no reason for reducing the figure of 500 registered
in regmest c¢f Fag Tarm, '

In the result I confirm the registrations relating to Hag Farm at Entries No. 9
(CL 207} and No. 5(CL 295) without modification, and those relating to Cragg
Top Farm at Entries No. 8(CL 207) and No. 4(CL 295) with the modification that
the number of sheep be reduced to 180.

The Greaves have succeeded in resisting the Objectiéhs to the Hag Farm
registrations and the objector has gucceeded in maintaining his Objection to the
Cragz Top Farm registrations: and I shall make no order as to costs.

I am required by regulaticn 30{1) of the Cormons Commissioners Regulations 1971
to explain tkat a person aggrieved by this decigion as teing erronmeous. in ooint
of law tay,.within 6 weeks from the date on which notice of the decision is sent
to him, require me to atatn a ase for *he cdecision c¢f the Bigh Ccurt.

Dated Vb 1983
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Commons Cormiasioner



